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On July 10, 2017, the text of two Draft Laws2 was posted on the website of the Verkhovna Rada
(Ukrainian Parliament). The Draft Laws were initiated by the President of Ukraine and contain
provisions imposing new reporting and disclosure requirements on civil society organizations
(CSOs), registered in the form of a public organization, which receive annual revenue greater
than approximately $18,500.
The International Center for Not-for-Profit Law (ICNL) prepared this analysis at the request of
the Ukrainian Center for Independent Political Research (UCIPR). The primary focus of this
analysis is to compare provisions of the Draft Laws with the international best practices
represented by the Council of Europe's Recommendation (2007)14 on the Legal status of nongovernmental organizations in Europe (Recommendation CM/Rec(2007)14),3 Fundamental
Principles on the Status of Non-governmental Organizations in Europe (specifically referenced
by the drafters of the Draft Laws in the explanatory notes) (Fundamental Principles),4 and
Guidelines on Freedom of Association.5 In addition, ICNL compared provisions in the Draft
Laws with relevant provisions in laws of other democratic countries in Europe and the US.6 The
purpose of this analysis is to help the reader determine whether the Draft Laws are in compliance
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with the international law and international best practices (and European standards of regulation
of CSOs in particular).
The Draft Laws introduce new reporting requirements for CSOs in the forms of public
organizations7 with annual revenue over 300 monthly subsistence minimums (approximately
$18,500). The Draft Laws require CSOs to post reports on the website of the Ukrainian State
Fiscal Service. CSOs are required to submit detailed information, including the total amount of the
public organization’s income and a list of all legal and physical persons from which CSOs received
income in excess of 50 subsistence monthly minimums (approximately $3,000), the total amount of

payments to third persons, a list of legal and physical persons if annual payment to a person is
over 50 subsistence minimums (approximately $3,000), the participation of CSO management in
other organizations, and many other requirements. Failure to post required information results in
the removal of CSOs from the registry of non-profit organizations, meaning the loss of tax
privileges and/or penalties.
The Draft Laws were introduced by the Ukrainian government to the Parliament shortly8 after
the President of Ukraine signed another law targeting CSOs conducting anti-corruption activities,
as well as their managers and members. The law imposed a requirement on CSO managers,
amongst others, to post detailed personal financial information online, in a manner similar to a
requirement for government officials who are required to post e-declarations reporting on their
property and all income as an anti-corruption measure. The law raised concerns amongst
Ukrainian and international organizations and activists, who consider them a major deterioration
in the legal environment with regard to the treatment of CSOs and activists, as well as regarding
efforts to prevent and counteract corruption in Ukraine.
In the explanatory notes to the Draft Laws, the governmental authors of the Draft Laws claim
that the need for adoption of the Draft Laws is based on the need to increase transparency around
the receipt and use of resources by CSOs. They also claim that proposed Draft Laws are based on
European standards of regulation of activities of CSOs, and, in particular on the Fundamental
Principles on the Status of Non-governmental Organizations in Europe.
Ukrainian CSO experts, however, concluded that new reporting requirements “partially overlap
those already existing and impose additional burden that does not correlate with the best
practices of the democratic states.”9 CSO experts also believe that the new reporting
requirements discriminate against CSOs, as public law entities and businesses do not have to
comply with such reporting and disclosure requirements.
This Analysis concludes that the Draft Laws do not represent international best practice, will
likely negatively impact the CSO sector, and restrict freedom of association. The key issues with
the draft laws include:
1. Reporting requirements are imposed without a properly justified, legitimate reason.
2. Reporting requirements are of a discriminatory nature.
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3. Reporting requirements violate the privacy of managers of CSOs, donors, and
beneficiaries of CSOs’ activities.
In light of adoption of March 27 law, the Draft Laws may demonstrate a troublesome trend of a
deterioration of the legal environment for civil society in Ukraine.
Additionally, the Draft Laws have not been developed in consultation with CSOs so far. The
right to participation is guaranteed in Article 25 of the International Covenant on Civil and
Political Rights (ICCPR). Moreover, Recommendation CM/Rec(2007)14 provides that: “NGOs
should be consulted during the drafting of primary and secondary legislation which affects their
status, financing or spheres of operation.”10 It is important that the governmental drafters and
members of the parliament conduct meaningful consultations regarding the content of the Draft
Laws and take CSOs’ recommendations into account before adopting them.
Below, we will review the key issues with the Draft Laws in light of international good practices.
In a separate section, we will compare reporting requirements in the Draft Laws with reporting
requirements for CSOs in other democratic countries.

1. Reporting requirements are imposed without a properly justified, legitimate reason.
The governmental drafters justify adoption of the Draft Laws by referring to “the need to
improve the mechanism of ensuring publicity of receiving and using financial and other
resources by CSOs.”
In the explanatory notes, the Draft Laws’ governmental drafters reference provisions of the
Fundamental Principles:
As regards its activities and financial position, an NGO is accountable to a number of
parties, first and foremost its members. It is good practice that it should submit an annual
report on its accounts and activities to them. Secondly, an NGO, which has benefited
from public support or preferential tax treatment can be expected to account to the
community concerning the use made of public funds. Lastly, donors may stipulate by
contract that an NGO is required to report on the use made of individual donations.11
The above-quoted provision, however, does not justify the requirements in the Draft Laws. As a
part of the close review of the above-quoted provision, it is important to assess the Draft Laws on
their compliance with the international law as such.12
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The new reporting requirements introduced in the Draft Laws are considered burdensome for
CSOs and, therefore, potentially interfere with and restrict freedom of association. Ukrainian
CSOs’ opinion that the proposed requirements are burdensome, difficult (if not impossible) for
small CSOs to comply with, and interfere with the freedom of association, shall be taken into
account in this case, especially taking into consideration that CSOs have not been consulted in a
meaningful way during the drafting of the Draft Laws.
In order for such requirements/restrictions to be legitimate, they shall be in strict compliance
with international standards:13
In particular, any restriction shall be prescribed by law and must have a legitimate aim. . .
. The only legitimate aims recognized by international standards for restrictions are
national security or public safety, public order (ordre public), the protection of public
health or morals and the protection of the rights and freedoms of others. The scope of
these legitimate aims shall be narrowly interpreted.14
Any restriction on the right to freedom of association and on the rights of associations,
including sanctions, must be necessary in a democratic society and, thus, proportional to
their legitimate aim. The principle of necessity in a democratic society requires that there
be a fair balance between the interests of persons exercising the right to freedom of
association, associations themselves and the interests of society as a whole. The need for
restrictions shall be carefully weighed, therefore, and shall be based on compelling
evidence. The least intrusive option shall always be chosen. A restriction shall always be
narrowly construed and applied15 and shall never completely extinguish the right nor
encroach on its essence. . . . All restrictions must be based on the particular circumstances
of the case, and no blanket restrictions shall be applied.16
Neither the Draft Laws nor the explanatory notes provide any evidence of present problems
causing damage to the public interest by CSOs (public organizations in particular) not reporting
information required by the Draft Laws. Since there is no evidence of existing problems, it is
impossible to justify proposed requirements as “necessary in democratic society” or
“proportionate,” failing two tests assessing the permissibility of proposed measures restricting
freedom of association. On this matter, the Venice Commission stated that: “legitimate aim of
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ensuring transparency [cannot] justify measures which hamper[] the activities of non-commercial
organizations operating in the field of human rights, democracy and the rule of law.”17
Furthermore, the above-quoted provision from the Fundamental Principles, shall be read in
conjunction with other sections of the Fundamental Principles, and specifically section 70: “The
best means of ensuring ethical, responsible conduct by NGOs is to promote self-regulation in this
sector at the national and international levels. Responsible NGOs are increasingly conscious of
the fact that the sector's success depends to a large extent on public opinion concerning their
efficiency and ethics.” There is an obvious difference between a legal requirement and a measure
voluntarily self –imposed by a CSO, with the latter, possibly be identified as a proportionate
measure to address issues, causing the governmental drafters to propose adoption of the Draft
Laws.
In addition, a “narrowly construed and applied” restriction can only be properly defined if there
is specific evidence of problems, with restrictions designed to solve these specific problems. As
mentioned above, the drafters failed to identify such problems and present evidence of their
presence. A requirement/restriction under the Draft Laws is not “narrowly construed and
applied,” failing to be based on “the particular circumstances of the case.” Requirements in the
Draft Laws do not apply select, “high-risk,” or another special category of CSOs under particular
circumstances to address a specific problem, but rather to “public organizations” as a type of
CSOs. There are 78,331 public organizations18 operating in Ukraine. Many of them receive
annual revenue equivalent to greater than $18,500, making them subject to reporting
requirements under the Draft Laws. The Draft Laws do not provide with any justification why
public organizations (including those not in the registry of non-profit organizations and therefore
not benefiting from special preferences), and not, for example, charitable organizations,
foundations, and any other types of CSOs, shall be subject to the new requirements.
Special reporting requirements may apply, under specific circumstances, to recipients of
state/public funds, or to CSOs with preferential status compared to other CSOs. The “narrowly
construed and applied” restriction would also envision minimal reporting requirements only as
appropriate to addressing a particular problem. Therefore, it is never appropriate to use another
country’s example, when imposing new restrictions on the freedom of association, without
identifying a country’s own needs to address specific problems, and appropriate measures to
address these problems. In some instances, restrictions appropriate in one country might be
absolutely inappropriate in another country.
The issue of requiring a transparency is further clarified in the Guidelines on Freedom of
Association:
224. The need for transparency in the internal functioning of associations is not
specifically established in international and regional treaties owing to the right of
associations to be free from interference of the state in their internal affairs. However,
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openness and transparency are fundamental for establishing accountability19 and public
trust. The state shall not require but shall encourage and facilitate associations to be
accountable and transparent. This issue has also been addressed by recommendations of
the Committee of Ministers of the Council of Europe in the context of non-governmental
organizations.20

2. Reporting requirements are of a discriminatory nature.

The Guidelines on Freedom of Association state:
225. Reporting requirements, where these exist, should not be burdensome, should be
appropriate to the size of the association and the scope of its operations . . . . Associations
should not be required to submit more reports and information than other legal entities,
such as businesses, and equality between different sectors should be exercised. Special
reporting is permissible, however, if it is required in exchange for certain benefits,
provided it is within the discretion of the association to decide whether to comply with
such reporting requirements or forgo them and forsake any related special benefits, where
applicable21.
Ukrainian CSOs are concerned that the reporting requirements under the Draft Laws are
discriminatory to CSOs, compared to other public legal and business entities. That the
burdensome reporting requirements only apply to CSOs organized as public organizations serves
to highlight the unfair, discriminating nature of the Draft Laws.
CSOs are required to report on:
the personal composition of the governing bodies of the public organization;
the number of members of the public organization, the amount of membership fees
established for the reporting year, and their actual entry into the public organization’s
account;
the total amount of the public organization’s income from natural persons, enterprises,
institutions and organizations, including through the implementation in Ukraine of
programs (projects) of international technical or other assistance, and a list of entities
from which, in the course of the year, income was obtained in excess of 50 subsistence
minimums for able-bodied persons, such amount being determined as of January 1 of the
reporting year;
the number of the public organization’s employees employed on a full-time and part-time
basis, total expenditures on their labor remuneration, and the list of ten employees who
were paid the largest amounts of wages in the reporting year;
the public organization’s total expenses for the benefit of other natural persons (including
natural persons-entrepreneurs) and legal entities, a detailed list of such persons and
19
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entities and the total amounts of expenses made for their benefit if the annual expenses
for the benefit of one such natural person or legal entity exceeds 50 subsistence
minimums for able-bodied persons, such amount being determined as of January 1 of the
reporting year; and
the participation of the public organization’s executives in the governing bodies of other
public organizations, as well as in other legal entities under private law22.
It is not clear why only CSOs organized as public organizations shall submit such information or
why this particular information shall be submitted. As mentioned before, other organizations,
even tax-exempt charities or other entities which are recipients of state funds or implementers of
international technical assistance programs, do not have to comply with the new requirements.
A public organization is defined under Ukrainian law as “a public association the founders and
members (participants) of which are physical persons.”23 “A public association is a voluntary
association of physical persons and/or legal entities under private law for the purpose of
exercising and protecting rights and freedoms and satisfying public, among them economic,
social, cultural, environmental, and other interests. A public association may conduct its activity
with or without legal entity status. A public association with legal entity status is a nonentrepreneurial (non-commercial) company for which making profit is not the main purpose.”24
What is clear, however, is that the reporting requirements put public organizations at a
disadvantage compared to others, and without an obvious, legitimate reason.
States must refrain from adopting measures that disproportionately target or burden NGOs, such
as imposing onerous vetting rules, procedures or other NGO-specific requirements not applied to
the corporate sector.25 The UN Special Rapporteur on the rights to freedom of peaceful assembly
and of association calls upon states to ensure equal treatment between NGOs and businesses in
laws and practices regulating, inter alia, reporting and access to resources, including foreign
resources. He emphasized that there is no basis in international human rights law for imposing
more burdensome reporting requirements upon NGOs than upon businesses or other entities and
that justifications such as protecting state sovereignty are not legitimate bases under international
human rights instruments.26

3. Reporting requirements violate the privacy of managers of CSOs, donors, and
beneficiaries of CSOs’ activities.
The Draft Laws require CSOs to report and post the following information online, amongst other
information:
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a list of entities from which, in the course of the year, income was obtained in excess of
50 subsistence minimums for able-bodied persons, such amount being determined as of
January 1 of the reporting year;
the number of the public organization’s employees employed on a full-time and part-time
basis, total expenditures on their labor remuneration, and a list of the ten employees who
were paid the largest amounts of wages in the reporting year;
the public organization’s total expenses for the benefit of other natural persons (including
natural persons-entrepreneurs) and legal entities, a detailed list of such persons and
entities, and the total amounts of expenses made for their benefit if the annual expenses
for the benefit of one such natural person or legal entity exceeds 50 subsistence
minimums for able-bodied persons, such amount being determined as of January 1 of the
reporting year; and
the participation of the public organization’s executives in the governing bodies of other
public organizations, as well as in other legal entities under private law.

The Fundamental Principles state:
67. However, reporting requirements must be tempered by other obligations relating to
the respect for privacy and confidentiality. In particular, a donor's desire to remain
anonymous must be observed. The respect for privacy and confidentiality is, however,
not unlimited. In exceptional cases, the general interest may justify that authorities have
access to private or confidential information, for instance in order to combat black market
money transfers. Any exception to business confidentiality or to the privacy and
confidentiality of donors, beneficiaries and staff shall observe the principle of necessity
and proportionality.27
For every single requirement to disclose information, there should be a solid rationale, why
disclosure of such information is necessary (a legitimate aim). The rationale will only be
legitimate, if a particular, real-life problem is identified, and it is clear that a new requirement
seeks to remedy and prevent this particular problem in the future.
Recommendation CM/Rec(2007)14 states:
“64. All reporting should be subject to a duty to respect the rights of donors, beneficiaries and
staff, as well as the right to protect legitimate business confidentiality.”
The Guidelines on Freedom of Association also clearly state:
228. All regulations and practices on oversight and supervision of associations should
take as a starting point the principle of minimum state interference in the operations of an
association. As noted elsewhere in these Guidelines, the right to privacy applies to an
association and its members; this means that oversight and supervision must have a clear
legal basis and be proportionate to the legitimate aims they pursue.28
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Without a legitimate aim (See section 1. Reporting requirements imposed are without a
legitimate reason.), exposure of the personal financial information of managers, employees,
members as well as donors and beneficiaries, is not appropriate.
There is a concern amongst CSOs in Ukraine, that under the current circumstances, exposing
the names of managers and employer of CSOs, by posting their income, job titles and names,
would make it unsafe for them, potentially making them subject to harassment. Such a risk
certainly affects the wiliness of individuals to work for CSOs and has a negative impact on
CSOs activities. CSOs believe that not exposing the names of individuals managers, and even
more importantly, employees, while reporting on their compensation with CSOs, while posting
job titles and compensations, would allow for transparency of CSOs activities with the public,
but, at the same time would not put in potential danger individuals working for CSOs.
Overview of US Law and Key Differences with Ukrainian Draft Laws
In the United States, at the federal level, most charities29 (organizations exempt from income tax
under section 501(a)) are required to submit annual reports through Form 99030 under the
Internal Revenue Code. Form 990 requires reporting on the organization's tax exempt and other
activities, finances, governance, compliance with certain federal tax filings and requirements,
and compensation paid to certain persons. It is a public document. The public relies on Form 990
as their primary or sole source of information about a particular organization. How the public
perceives an organization in such cases can be determined by information presented on its return.
Form 990 is the primary report filed by charities, not in addition to tax reporting.
While on surface, there are similarities between US law and the Ukrainian Draft Laws, there are
important differences between reporting for US Charities and that proposed under the Ukrainian
Draft Laws:
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In the US, reporting for charities is tax reporting, and not in addition to tax reports, as in
Ukraine.
In the US, only charities are subject to reporting; in Ukraine, public organizations as a
type of a non-commercial legal entity are subject to reporting requirements, regardless of
whether they benefit from special tax treatment or not (i.e., whether or not they are
included into the registry of non-profit organizations managed by the Ukrainian State
Fiscal Service).
In the US, the key purpose of reporting is to inform the government and the public of
how an organization spends their tax exempt income, to ensure that the organizations are
not abusing their tax privilege; in Ukraine, the purpose is unclear, as it is not defined in
the Draft Laws or explanatory notes.
US law does not require managers of charities to the disclose their participation in the
governing bodies of other public organizations, as well as in other legal entities under

Organizations with annual gross income less than $25,000 are exempt from these reporting requirements.
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private law, like Ukrainian Draft Laws do, unless there are transactions between the
charity and the other entity, which might create a conflict.

General Overview of Reporting and Disclosure Requirements for CSOs in Europe31

Please note that none of the European countries impose such burdensome reporting
requirements on all public organizations (or associations), as those defined by the
Ukrainian Draft Laws.
In all of the European countries, CSOs shall file some types of reports with the government.
Certain kinds of CSOs (i.e., CSOs with so-called charitable, public benefit, or similar status
(PBO)), benefiting from tax exemptions, often shall submit more substantial reports than other
CSOs.
Most commonly, CSOs with a PBO status files reports with the tax authorities.
The specific reporting requirements vary from country to country. Here, we provide just a few
examples, reflecting the experience of German and French CSOs, which is representative of the
experience of Western European countries. We specifically focus on reporting and disclosure
requirements for associations at large and for associations with PBO status. We are not focusing
on reporting requirements under special circumstances, for example, as a result of receipt of state
funds (such as French associations which receive over 153,000 euro in state funds annually) or
reporting requirements for special types of organizations (i.e., French Public Utility Foundations
or Associations (Fondations/Associations reconnues d’utilité publique)) as they do not reflect
experience of the majority of CSOs.
In France, associations32 may serve either a private or public benefit purpose.33 French law
recognizes two forms of public benefit status: (1) general interest, in which the organization's
donors are eligible for tax benefits and the organization is eligible for exemption from corporate
taxes provided it meets the criteria set in the tax law, and (2) public utility, which entitles the
organization to the benefits of general interest status as well as additional tax and fiscal
preferences. Associations of general interest34 do not need to file annual returns, unless they
receive over 153,000 euro annually in state funding. Associations with public utility status do
need to file annual returns; however, these require less information than required by the
Ukrainian Draft Laws and are not subject to mandatory public disclosure. French associations –
the activities of which are not licensed under a special ministry – decide for themselves, usually
through self-regulatory bodies such as the Comité de la Charte, which information about their
activities to disclose to the public.
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German associations35 (Verein) can be either public benefit or mutual benefit. Public benefit
organizations (organizations serving the general interest), including in the form of association,
may enjoy special tax benefits if they meet the requirements of the tax law. Mutual benefit
associations are only required to submit tax reports. Associations with the status of a public
benefit organizations are required to submit more detailed tax reports, but these reports are not
subject to public disclosure36 and they do not submit additional reports in addition to these tax
reports. Foundations are obligated to submit annual reports to the state supervisory authorities
according to state foundation’s laws,37 and these are also not subject to public disclosure.
German CSOs decide for themselves which information about their activities to disclose to the
public.
Certain Europeans countries do require organizations with public benefit status to submit
additional reports subject to public disclosure (i.e., Bulgaria or Poland).
In Poland, PBOs must prepare and submit an annual activity report and annual financial
statement to the Ministry of Social Security. “The annual report consists of a narrative account
and a financial statement. The financial statement shall include information on expenses related
to the statutory goals, business activities, administration, as well as on the number of employees,
total amount of remuneration, value of assets and liabilities of the organization. The financial
part of the annual report shall also include information on purchased properties, tasks
commissioned by public administration units under the provisions of the public benefit and
volunteer work Act of law and the public tenders Act of law. The organization shall make its
report public – e.g., by making it available in its headquarters or on its website.”38 The level of
detail to be provided in these reports is much more limited compared to requirements under
Ukrainian Draft Laws.
In Bulgaria, associations could be both mutual benefit and public benefit. Both of these types of
organizations are required to submit annual financial reports to the National Statistical Institute.
They also need to submit tax declarations to the National Revenue Agency in case they engage in
economic activities. All of these documents are quite general and do not provide information
about individual transactions, but rather overall income and expenditure. Only public benefit
organizations are required to submit activity reports and make that information publicly
available. A non-profit legal entity pursuing activities for public benefit shall prepare report on
its activities once per year, which should include data about:39
1. “substantial activities, funds spent for such purposes, their relevance to the objectives and the
programs of the organization and the results attained;
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2. amount of properties received in grant and revenues from other activities conducted for the
purpose of raising funds;
3. the kind, the amount, the value and the purpose of received donations, as well as data about
the donors;
4. financial results.
(3) The annual report for the activity and the financial statement of the non-profit legal entity
pursuing activities for public benefit shall be submitted in paper or in electronic form. They
are public and shall be published in the bulletin and the Internet site of the central register.”
These requirements are also simpler than those proposed by the Ukrainian Draft Laws.
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