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A Russian bird group was deemed a “foreign agent.”
2
 Ethiopian human rights 

organizations were forced to curtail their activities because of a government-imposed 

cap on foreign funding.
3
 In India, the Sierra Club was barred from receiving funding 

from abroad.
4
 

Around the world, countries are burdening the ability of civil society 

organizations to receive cross-border philanthropy. This article presents the macro-

political context underlying these restrictions. It then categorizes constraints, summarizes 

governmental justifications, and analyzes restrictions under international law. The final 

section summarizes conclusions and areas for further scholarship. 

 

 

Background 

Twenty years ago, the world was in the midst of an “associational revolution.”
5
 

Internationally, civil society organizations (CSOs)
6
 had a generally positive aura, recognized for 

their important contributions to health, education, culture, economic development, and a host of 

other publicly beneficial objectives. In addition, political theorists associated civil society with 
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social justice, such as the civil rights movement in the United States, the dissident movement in 

Central Europe, and the anti-apartheid movement in South Africa.  

As the 20th century closed, commentators noted the fall of the Berlin Wall, the rise of the 

Internet, and the renaissance of civil society. Political, technological, and social developments 

were weaving themselves together into an era of civic empowerment. Reflecting this era, in 

September 2000, the United Nations General Assembly adopted the Millennium Declaration. 

Among other provisions, the Declaration trumpeted the importance of human rights and the 

value of “non-governmental organizations and civil society, in general.”
7
 

One year later, the zeitgeist changed. After the terrorist attacks of September 11, 2001, 

discourse shifted away from human rights and the positive contributions of civil society. 

President Bush launched the War on Terror, and CSOs became an immediate target: 

Just to show you how insidious these terrorists are, they oftentimes use nice-sounding, 

non-governmental organizations as fronts for their activities…. We intend to deal with 

them, just like we intend to deal with others who aid and abet terrorist organizations.8 

President Bush then launched a “Freedom Agenda” to advance democratic transitions in the 

Middle East.9 In many circles, the Freedom Agenda was greeted with skepticism because of the 

increased militarization of U.S. foreign policy, concerns about U.S. unilateralism, and the decline 

of U.S. “soft power” after the human rights abuses at Abu Ghraib. 

On the one hand, the sector was targeted under the War on Terror. On the other, the Bush 

Administration embedded support for civil society into the Freedom Agenda. For both reasons—

the association of civil society with terrorism and the association of civil society with Bush’s 

Freedom Agenda—governments around the world became increasingly concerned about civil 

society, particularly CSOs that received international support.  

Concern heightened after the so-called “color revolutions” that occurred shortly after the 

Freedom Agenda was announced. The 2003 Rose Revolution in Georgia roused Russia, but the 

turning point was the 2004 Orange Revolution in Ukraine. President Putin viewed Ukraine as a 

battleground state in the contest for geopolitical influence between Russia and the West. 

President Putin also seemed to have an exaggerated sense that the Orange Revolution was the 

result of Western funding of Ukrainian civil society, rather than an authentic, indigenous 

response to electoral fraud.
10

 

The Orange Revolution caught the attention of other world leaders. While protesters were 

on the streets of Kiev, President Lukashenka of Belarus famously warned, “There will not be any 

rose, orange, or banana revolutions in our country.” During the same period, Zimbabwe’s 
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Parliament adopted a law restricting CSOs. Soon thereafter, Belarus enacted legislation 

restricting the freedoms of association and assembly. If there was a global “associational 

revolution” in 1994, by 2004 the global “associational counterrevolution”
11

 had begun.  

In 2005, the counterrevolution gained prominence when Russia adopted a high-profile 

law restricting civil society. The same year, Eritrea, Uzbekistan, and other countries followed 

suit.  

The zeitgeist also changed because there was less appetite for civil society support in 

countries that had undergone political transformations after the fall of the Berlin Wall. Years had 

passed, and governments no longer considered themselves to be in “transition.” Rather, they had 

transitioned as far as they were inclined to go, and they were now focused on the consolidation 

of governmental institutions and state power. This was particularly true in so-called “semi-

authoritarian” or “hybrid” governments that held elections but had little attraction to the rule of 

law, human rights, and other aspects of pluralistic democracy.
12

  

Governments were also able to coat restrictions with a veneer of political theory. 

Governments with autocratic tendencies touted variants of Vladimir Putin’s theory of “Managed 

Democracy,” which seamlessly morphed into notions of “Managed Civil Society.” Essentially 

two models emerged in these countries. In some countries, CSOs were given latitude to operate, 

provided they stayed away from politics. In others, the government sought to co-opt CSOs and to 

shut down groups that resisted, particularly those that received international funding. 

Restrictions also gained momentum from efforts to promote the effectiveness of foreign 

aid. In March 2005, ninety countries endorsed the Paris Declaration on Aid Effectiveness, which 

incorporated the concepts of host country ownership (which was soon co-opted into “host 

government ownership”) and the “alignment of aid with partner countries’ priorities.”
13

 Soon 

thereafter, a number of governments introduced restrictive measures to regulate international 

funding, covering not only bilateral aid but also cross-border philanthropy.  

Buffeted by these and other factors, civic space quickly contracted. According to data 

from the International Center for Not-for-Profit Law (ICNL), between 2004 and 2010, more than 

fifty countries considered or enacted measures restricting civil society.
14

  

A second wave of legislative constraints then emerged after the so-called “Arab 

Awakening,” which began in late 2010. Once again, countries around the world took notice and 

initiated measures to restrict civil society. Since 2012, more than ninety laws constraining the 

freedoms of association or assembly have been proposed or enacted. This trend is consistent with 

a continuing decline in democracy worldwide. Freedom in the World 2015 reveals that 2014 was 

the ninth consecutive year of decline in freedom globally, with sixty-one countries showing 
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overall declines.
15

 As demonstrated in the chart below based on ICNL’s tracking data, there was 

a spike in activity between 2012 and 2014, with the number of restrictive initiatives doubling 

each year: 

  

 

Restrictions on association and assembly are more common in certain regions, but this a global 

phenomenon, as shown by the chart below also based on ICNL’s tracking data: 

 

16
 

Among these restrictive initiatives, approximately half constrain the incorporation/registration,
17

 

operation, and general lifecycle of CSOs (so-called “framework” legislation).
18

 Approximately 
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one-third constrain international funding of CSOs, including cross-border philanthropy. The 

remaining initiatives restrict the freedom of assembly. 

 

 

Parameters of This Article 

This article focuses on legal restrictions impeding the inflow of international funding to 

CSOs, including cross-border philanthropy. Part I categorizes and surveys constraints. Part II 

summarizes arguments frequently presented by governments to justify constraints. Part III 

analyzes constraints and justifications under international law. Part IV summarizes conclusions 

and suggests areas for further research. Part IV also references the engagement of the U.S. 

Government, the Community of Democracies, and other members of the international 

community on this issue, but a mapping of these initiatives is provided elsewhere.
19

 

Though this article references fifty-five countries, it is intended to present an illustrative 

rather than exhaustive list of country examples. For conciseness, this article presents top-line 

summaries; details are available elsewhere.
20

 In addition, this article focuses primarily on 

constraints impeding the inflow of philanthropy, rather than constraints on the outflow of 

philanthropy, which also exist in many countries.
21

 Finally, while this article focuses on legal 

                                                                                                                                                             
18
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impediments, it is important to note that cross-border philanthropy is still possible in most 

contexts. 

Restrictions Impeding the Inflow of Philanthropy 

An increasing number of countries constrain the ability of CSOs to receive international 

funding, including cross-border philanthropy. Common constraints include: 

(1) requiring prior government approval to receive international funding;  

(2) enacting “foreign agents” legislation to stigmatize foreign funded CSOs;  

(3) capping the amount of international funding that a CSO is allowed to receive;  

(4) requiring that international funding be routed through government-controlled entities;  

(5) restricting activities that can be undertaken with international funding;  

(6) prohibiting CSOs from receiving international funding from specific donors;  

(7) constraining international funding through the overly broad application of 

counterterrorism and anti-money laundering measures; 

(8) taxing the receipt of international funding, including cross-border philanthropy;  

(9) imposing onerous reporting requirements on the receipt of international funding; and 

(10) using defamation laws, treason laws, and other laws to bring criminal charges 

against recipients of international funding.  

Illustrative examples of each constraint are presented below. 

1. Prior Government Approval 

A number of countries require advance governmental approval before a CSO may receive 

international funding, including cross-border philanthropy. Two common variants of this 

approach are: (a) prior approval of every foreign contribution,
22

 and (b) prior approval of every 

organization permitted to receive foreign contributions. 

A. Prior Approval of Every Foreign Contribution 

This approach is common in the Middle East/North Africa (MENA), and Egypt is 

perhaps the most well-known example. Under Egyptian law, a CSO must obtain the approval of 

the Ministry of Social Solidarity before receiving funds from any foreign source, including 

foreign foundations.
 23

 In 2013, an Egyptian court imposed jail sentences
24

 on forty-three CSO 

                                                 
22
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representatives for failing to comply with foreign funding requirements and other provisions of 

Egyptian law.
25

  

Other MENA countries requiring contribution-by-contribution approval include 

Algeria,
26

 Jordan,
 27

 and Bahrain.
28

 

This constraint also appears in countries outside of MENA: For example: 

 In Uzbekistan, before a CSO may receive a foreign grant, a Commission under 

the Cabinet of Ministers must decide that the project to be supported by the grant 

is indeed worthy of support.
29

  

 In Turkmenistan, a foreign organization interested in funding a CSO must send a 

request to the Ministry of Foreign Affairs. Relevant government agencies then 

decide if the proposed international funding is necessary. If government agencies 

support the request, the Turkmen CSO must then submit an application to a State 

Commission, which makes the final decision.
30

 

 In Belarus and Azerbaijan, CSOs must register grant agreements.
31

 In both 

countries, the process is complex and subjects the receipt of international funding 

to political vetting. 

 In Bangladesh and Nepal, CSOs must obtain the prior approval of government 

ministries to receive international funding.
32

  

 In Eritrea, international CSOs may fund or otherwise engage in relief or 

rehabilitation work only if the Ministry of Labor and Human Welfare determines 

that the government cannot undertake the specific task.
33

 

                                                 
25
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B. Prior Approval of Organizations Permitted to Receive Foreign Contributions 

Some countries take a slightly different approach: they require the approval of 

organizations entitled to receive foreign contributions. India is perhaps the most well-known 

example of this approach. CSOs that meet certain requirements for three years are eligible to 

register under the Foreign Contribution (Regulation) Act (FCRA) 2010.
 34

 If FCRA registration 

is approved, the organization is authorized to receive foreign contributions for up to five years.
35

 

Other countries in South Asia have considered similar registration requirements for CSOs 

seeking to receive international funding. For example: 

 In February 2014, the government of Pakistan prepared a bill on foreign funded CSOs. 

Among other provisions, domestic CSOs seeking to use at least 50 million rupees 

(approximately $476,000) in foreign contributions per year would have to apply for a 

certificate from the Securities and Exchange Commission of Pakistan. International CSOs 

seeking to use any amount of foreign contributions would have to register with the 

Economic Affairs Division. Under the bill, applications for registration would undergo 

vetting by the Ministry of Interior, local and provincial governments, and “other 

concerned government authorities.”
36

  

 In July 2014, the government of Sri Lanka announced that it was drafting a law 

requiring all CSOs to register with the Ministry of Defence; organizations failing to 

comply with this requirement would be ineligible to receive international funding.
37

 

2. Stigmatization of International Funding Through “Foreign Agents” Legislation 

Other countries do not require prior government approval to receive international 

funding, but they have stigmatized the receipt of such funding. At present, the former Soviet 

Union is the geographic locus of new legislation in this area. Specifically, several countries in 

                                                                                                                                                             
33

 Government of Eritrea, Proclamation No. 145/2005, A Proclamation to Determine the Administration of 

Non-governmental Organizations, No. 145/2005, May 11, 2005, Article 9(1), available at: 

http://www.unhcr.org/refworld/docid/493507c92.html 

34
 According to the Centre for the Advancement of Philanthropy, new CSOs must apply for “FCRA Prior 
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from unlimited foreign sources for a period of 5 years.” Organizations “of a political nature”—and associations 

engaged in the production or broadcast of news or current affairs programming—are prohibited from accepting 

foreign contributions. For more information on the FCRA, please see CAP India’s website, 

http://www.capindia.in/resource_bank.htm. 

35
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government revoked permission to receive foreign funding of 4,139 CSOs due to FCRA violations, amounting to 9.5 

percent of all registered CSOs in India. See Shyamlal Yadav, “4,139 NGOs lose FCRA license, most in TN,” Indian 

Express, August 10, 2012, accessed September 10, 2014, http://archive.indianexpress.com/news/4139-ngos-lose-

fcra-licence-most-in-tn/986398/.  

36
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37
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Guardian, July 10, 2014, accessed September 8, 2014, http://www.tamilguardian.com/article.asp?articleid=11504.  
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this region have enacted or proposed laws roughly modeled
38

 on the 1938 United States Foreign 

Agents Registration Act. For example: 

 In July 2012, President Putin of Russia signed a law requiring
39

 all non-commercial 

organizations that receive funds from abroad and engage in “political activities” to 

register with the Ministry of Justice as “foreign agents.” Under the law, “political 

activities” are broadly defined as “attempts to influence official decision-making or to 

shape public opinion for this objective.”
40

 Moreover, the “foreign agents” label attaches 

even if the international funding is used for purposes entirely unrelated to the “political 

activities” of the organization. This label is particularly problematic for Russian CSOs 

because, in Russian, the term “foreign agent” is synonymous with “foreign spy.”
41

  

 In 2013, the Parliament of Kyrgyzstan introduced a draft law nearly identical to the 

Russian “foreign agents” law. The bill, if enacted, would require CSOs receiving foreign 

funding and engaging in “political activity” to register as “foreign agents.”
42

  

 In January 2014, the Yanukovych Government in Ukraine enacted a legislative package 

of so-called “dictatorship laws,”
43

 which included a “foreign agents” law similar to 

Russian legislation.
44

  

Countries outside of the former Soviet Union have also considered this approach. For 

example, a bill in Israel would require certain foreign funded CSOs to state on their website and 

official documents that they are foreign agents.
45

 In addition, the vice chairman of the China 

Research Institute of China-Russia Relations has argued that China should enact a law similar to 

Russia’s foreign agents law.
46

 In the United States, some lawyers have called for a review of 

                                                 
38
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whether think tanks receiving funding from foreign governments should register as “foreign 

agents” under the 1938 Foreign Agent Registration Act.
47

 

3. Caps on International Funding  

Ethiopia serves as the seminal example of caps on international funding. Under the 2009 

Proclamation to Provide for the Registration and Regulation of Charities and Societies, 

“Ethiopian” charities and societies may not receive more than 10 percent of their total income 

from foreign sources. In addition, only “Ethiopian” charities and societies are legally allowed to 

work on disability rights, children’s rights, gender equality, conflict resolution, the efficiency of 

the justice system, and certain other objectives. 

“Income from foreign sources” is broadly defined as “a donation or delivery or transfer 

made from foreign source of any article, currency or security. Foreign sources include the 

government agency or company of any foreign country; international agency or any person in a 

foreign country.”
48

  

The Proclamation has had a significant impact on civil society in Ethiopia. Between 2009 

and 2011, the number of registered CSOs in Ethiopia decreased by 45 percent.
49

 In addition, 

most local human rights groups have been forced to close or scale back their operations.
50

 As but 

one example, the Human Rights Council, Ethiopia’s first independent CSO that monitored 

human rights, was forced to close nine of its twelve offices in 2009 due to lack of funding.
51

  

Other countries have also considered caps on international funding. For example, in 

October 2013, the Kenyan Parliament considered an omnibus bill, which—among other 

provisions—would have presumptively
52

 limited CSOs from receiving more than 15 percent of 

their budgets from a foreign source, regardless of the activities undertaken by the CSO. Based on 

international advocacy efforts and other provisions of the omnibus bill unrelated to CSOs, 

Parliament declined to pass the bill in December. It is currently being reconsidered, and the 

outcome remains uncertain.  

4. Mandatory Routing of Funding through Government-Controlled Channels 

In an effort to monitor and control the flow of international funding to CSOs, some 

countries require that funding be routed through a governmental body, ministry, or government-
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controlled bank. In practice, this allows the government greater ability to constrain the inflow of 

funding to CSOs. For example:  

 In July 2014, Nepal released a new Development Cooperation Policy
53

 requiring 

development partners to channel all development cooperation through the Ministry of 

Finance, essentially terminating all direct funding of CSOs. CSOs seeking to use 

development assistance must be registered with the Social Welfare Council (SWC) and 

seek prior approval from the SWC on the programs for which they seek funding. 

 CSOs in Uzbekistan must route any foreign grant funding through one of two state-

owned banks which then determine if the money will be released to the CSO, often 

resulting in blocked disbursements.
54

 

 Eritrea’s Proclamation No. 145/2005 requires that international CSOs engage in 

activities only through “the Ministry or other concerned Government entity.”
55

  

 In Sierra Leone, “assets transferred to build the capacity of local NGOs should be done 

through” the government-controlled Sierra Leone Association of Non-Governmental 

Organizations and the Ministry of Finance and Economic Development.
56

  

 In Uganda, CSOs receiving foreign funding must receive and disburse funds through an 

account with the government-controlled Bank of Uganda. According to a recent study, 

this requirement has been used by the government to constrain the flow of international 

funding to a think tank involved in governance and extractive industry work.
57

 Far from 

an isolated incident, Human Rights Watch reports that this obstruction of funds is 

symptomatic of increasing government constraints on CSOs in Uganda “whose focus 

includes oil revenue transparency, land acquisition compensation, legal and governance 

reform, and protection of human rights.”
58
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 Kenya recently rejected amendments to the Public Benefit Organisations (PBO) Act that 

would have required all funding to PBOs to be routed through one central federation 

comprising all PBOs operating in Kenya.
59

 

 A draft bill pending in Nigeria would require “assets transferred to build the capacity of 

an organization” to pass through the regulatory agency “which will identify the operation 

criteria.”
60

  

5. Burdensome Reporting Requirements 

After the receipt of funding from abroad, recipients may be subject to additional 

requirements—such as the obligation to notify the government or comply with burdensome 

reporting rules—which, while less severe than the requirement to secure advance governmental 

approval, may nonetheless impose administrative and other burdens on the receipt of 

international philanthropy. For example:  

 In Uzbekistan, after obtaining approval to receive grant funding, CSOs must provide 

monthly and transactional reports to the Ministry of Finance. Transactional reports must 

be submitted by the next business day following each financial transaction with grant 

funding. This requirement applies to each transaction, no matter how small, even 

including the purchase of pens.
61

 

 On June 18, 2010, President Martinelli of Panama issued Executive Decree No. 57,
62

 

which requires every Panamanian not-for-profit association to publish online extensive 

information about all donations received on a monthly basis.  

 In Turkey, the law imposes notification requirements relating to the receipt of 

international funding. Foundations must notify public authorities within one month of 

receiving international funding, and associations must provide notification before using 

the funds.
63

 

 In India, the Foreign Contribution (Regulation) Act 2010 requires CSOs to report to the 

Central Government all foreign contributions received within thirty days of receipt. CSOs 

must also file annual reports with the Home Ministry that include information on the 

amount, source, and intended purpose of the contribution, as well as the ways in which it 

was received and used.
64
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 Associations in Tunisia must not only notify the government of all international funding 

sources but must also inform the media about the receipt of international funding.
65

  

6. Restrictions on Activities Supported by International Funding 

Some countries explicitly prohibit certain activities from being supported by international 

funding. In Sudan, CSOs must seek approval from the Humanitarian Aid Commission (HAC) 

before receiving international funding, and the HAC will only grant approval for CSOs that 

provide narrowly defined “humanitarian services,” excluding other types of activities of interest 

to the international philanthropic community.
66

 In Zimbabwe, existing law prohibits the use of 

international funding for voter-education projects conducted by independent CSOs; instead, such 

funds may be contributed directly to the Electoral Commission.
67

 Notably, this provision was 

enforced before the July 2013 presidential election, when the government raided the offices and 

arrested the staff of ten CSOs involved in nonpartisan voter education activities.
68

  

Other countries have vague statutory formulations that give the government broad 

discretion to prohibit activities that can be supported through international funding. For example, 

in Indonesia, a 2008 regulation prohibits foreign assistance causing “social anxiety.”
69

 In 

Bolivia, Supreme Decree No. 29308 bans foreign assistance that carries “implied political or 

ideological conditions.” Similarly, Venezuela’s 2010 Law on Defense of Political Sovereignty 

and National Self-Determination prohibits organizations with “political objectives” or 

organizations for the defense of “political rights” from having assets or income other than 

“national” goods and resources.
70

 These undefined terms vest broad discretion in government 

officials to restrict certain activities from being supported by international funding. 

7.  Restrictions on Funding from Certain Countries or Donors 

Certain countries impose outright bans on funds from specific countries or donors. For 

example: 

 In 2012, Russia enacted a law specifically targeting U.S. donors after the U.S. enacted 

the so-called “Magnitsky Law.”
71

 Among other provisions, the Russian law calls for the 
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suspension of CSOs that engage in vaguely defined political activities and receive funds 

and other assets from U.S. citizens or organizations.
72

  

 In Eritrea, all CSOs are effectively prohibited from receiving funding from the United 

Nations or its affiliates.
73

 

 In Tunisia, associations are prohibited from receiving funding or any other type of 

assistance from “countries not linked with Tunisia by diplomatic relations, or from 

organizations which defend the interests and policies of those countries.”
74

 In practice, 

this would prevent Israeli philanthropists and organizations from providing funds to 

Tunisian civil society.  

8. Taxation of International Funding 

In several countries, income from foreign grantmakers is subject to taxation unless the 

foreign grantmaker is included on a government-approved list. For example, in Russia, grants 

can be extended from foreign or international organizations to Russian citizens or CSOs on a tax-

exempt basis only if the grantmaker is included on a list of organizations approved by the 

Russian Government and the grant is made for an approved public benefit purpose. The 

government list is tightly controlled and the number of approved organizations was reduced in 

2008 by Decree #485. Before the issuance of Decree #485, approximately one hundred 

organizations were on the list, including several private foundations. The decree was 

subsequently amended to eliminate all private foundations. As a result, grants from private 

foundations are potentially liable to a 24 percent tax.
75

  

Similar rules have been in place, at varying times, in Belarus, Kazakhstan, and 

Turkmenistan.
76

 In addition, in December 2014, Nicaragua enacted legislation subjecting 

CSOs to income tax on international funding unless the international donor has a formal 

agreement with the government.
77
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9. Counterterrorism/Anti-Money Laundering 

In a number of countries, the inflow of cross-border philanthropy is constrained as a 

result of counterterrorism and anti-money laundering measures. Governments have an obligation 

to address legitimate concerns relating to terrorism and money laundering, but many of these 

measures are overly broad, burdening lawful cross-border philanthropy. For example: 

 In Bangladesh, the government recently approved a draft “Foreign Contributions 

(Voluntary Activities) Regulation Act 2014, which seeks to eliminate militant and terror 

financing and ensure a terrorism-free Bangladesh by 2021.”
78

 This law would reinforce 

and codify a number of restrictions on international funding, including prior approval of 

organizations allowed to receive cross-border philanthropy. 

 In Azerbaijan, the government imposed grant registration requirements to help “enforce 

international obligations of the Republic of Azerbaijan in the areas of combating money-

laundering.”
79

 

 In Kosovo, an anti-money laundering measure prevents CSOs from receiving more than 

1,000 Euro from a single source in a single day without governmental permission.
80

 

10.  Other Laws and Measures Used to Restrict the Inflow of Philanthropy 

Certain governments have also used other laws to target internationally funded civil 

society organizations and activists. For example, in July 2014, authorities in Azerbaijan charged 

human rights defender Leyla Yunus with illegal entrepreneurship, tax evasion, falsifying 

documents, fraud, and treason—which three UN Special Rapporteurs concluded were “trumped 

up charges,” part of a “wave of politically-motivated repression of activists in reprisal for their 

legitimate work in documenting and reporting human rights violations.”
81

 In other countries, 

defamation laws, treason laws, tax laws, and national security laws—among other legislation—

have also been used to bring criminal charges against recipients of international funding.
82

 For 
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example, in September 2014, Egypt amended its Penal Code to punish with life imprisonment 

and a fine anyone who receives funding or other support from a foreign source with the intent to 

“harm the national interest,” “compromise national sovereignty,” or “breach security or public 

peace.” The amended law likewise imposes the penalty of life imprisonment on anyone who 

gives or offers such funds, or “facilitates” their receipt. 
83

 In many countries, we are witnessing 

an uptick in the criminalization of international funding accompanying a more general uptick in 

the criminalization of dissent. 

Laws Impeding the Formation and Operation of Recipient CSOs 

An analysis of legal barriers to the inflow of philanthropy would be incomplete without a 

discussion of laws that impede the formation and operation of CSOs. If a country bans or 

severely restricts the formation or operation of local CSOs, foundations have fewer choices when 

seeking to express their philanthropic intent.  Taken together, cross-border philanthropy is 

impeded by laws regulating the cross-border flow of funding as well as by laws affecting the 

ability of host country CSOs to form, operate, and engage internationally.  

Because other reports have comprehensively surveyed restrictions on CSOs,
84

 this section 

addresses only three illustrative barriers, namely: (1) barriers to the formation of CSOs, (2) 

barriers to the operation of CSOs, and (3) restrictions on the ability of CSOs to have international 

contact. 

1. Barriers to Formation of CSOs. 

In some countries, the law is used to discourage, burden, and even prevent the formation 

of CSOs. Barriers include burdensome registration or incorporation requirements, vague grounds 

for denial, and limitations on permissible program activity. As but a few examples: 

 Limited right to associate. In Saudi Arabia, the only CSOs that exist were established by 

royal decree.
85

 

 Restrictions on founders. In Turkmenistan, national-level associations can only be 

established with a minimum of 400 founders.
86

 

 High minimum capital requirements. In Eritrea, Proclamation No. 145/2005 requires 

that local CSOs engaged in relief and/or rehabilitation work must have “at their disposal 
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in Eritrea one million US dollars or its equivalent in convertible currency.” This amount 

is approximately 15,000 average monthly per capita GDP in Eritrea.
87

 

 Geographic registration requirements. Associations in Burundi must register in the 

capital city, Bujumbura. However, the cost of travel prevents many groups from 

registering.
88

 Similarly, organizations in Panama must travel to Panama City to apply for 

Legal Personality, for recognition in the Public Registry, and for registration in the 

Registry of Organizations maintained by the relevant ministry.
89

 

 Burdensome registration procedures. In China, registration procedures are complex and 

cumbersome for many kinds of CSOs, with extensive documentation and approval 

requirements. Recent reforms have piloted more streamlined registration for some social 

services groups in some regions, particularly in southern China. For advocacy and other 

kinds of organizations, however, registration remains difficult and long. In many cases 

organizations are required to operate under a system of “dual management,” in which 

they must generally first obtain the sponsorship of a specialized government ministry or 

provincial government agency in their line of work. They must then seek registration and 

approval from the Ministry of Civil Affairs in Beijing or a local civil affairs bureau and 

remain under the dual control of both agencies.
90

 

 Vague grounds for denial. In Bahrain, the government can refuse registration of an 

association if “society does not need its services or if there are other associations that 

fulfill society’s needs in the [same] field of activity.” This provision has been used to 

deny registration of human rights groups and other groups disfavored by the government, 

and then to arrest activists who continue to carry out activities without registration.
91

 In 

Venezuela, officials routinely deny registration requests of CSOs with terms such as 

“democracy” or “human rights” in their names. For example, in 2010, officials denied the 

registration request of Asociación Civil Civilis “on the grounds that the document could 

not make reference to terms like democracy and politicians.”
92
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2. Barriers to Operational Activity 

If CSOs are able to form, legislation may also limit the space in which CSOs can operate. 

Legal restrictions include direct prohibitions on certain areas of activity, invasive supervisory 

oversight, and arbitrary termination and dissolution. For example: 

 Direct prohibitions on spheres of activity. In Nigeria, the registration of any “gay club, 

society, organization” is banned. Any founder or member of a gay club may be jailed for 

up to 10 years.
93

 In Eritrea, CSOs are limited to “relief and/or rehabilitation works,” 

thereby preventing CSOs from engaging in other issues that may be of interest to the 

philanthropic community.
94

 

 Advance notification and approval. In Cambodia, local CSOs that wish to conduct 

activities in a province other than where they are registered must inform the local 

authority five days in advance, according to Ministry of Interior guidelines; in some 

provinces the guidelines are interpreted as directives that require approval by provincial 

authorities.
95

 CSOs in Uganda must provide the local government with seven days’ 

advance written notice before making any direct contact with people in rural areas.
96

 A 

draft law in Nigeria would require approval before the implementation of a project or any 

variation from the project estimate. The bill imposes additional pre-approval 

requirements for projects addressing the needs of “targeted groups,” an undefined term.
97

 

 Invasive supervisory oversight. In Senegal, the Law on Foundations (Law No. 95-11 of 

1995) authorizes the State to designate representatives who sit on the foundation councils 

(internal governing bodies) with a deliberative vote. These representatives are 

accountable to the administrative authority that named them. In Ecuador, the 

government may request any document related to the operations of CSOs.
98

 In Rwanda, 

the government may intervene when there is a dispute among a CSO’s board members.
99

 

The government exercised this authority, most notably, in replacing the leadership of a 

prominent human rights organization, LIPRODHOR, in July 2013. In Russia, the law 

allows governmental representatives to attend all of the organization’s events, without 

restriction, including internal strategy sessions. The government also has the power to 

conduct audits and demand documents dealing with the details of an organization’s 
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governance, including day-to-day policy decisions, supervision of the organization’s 

management, and oversight of its finances.
100

  

 Termination and dissolution. According to Bolivia’s 2013 Law on Granting Legal 

Personality and its implementing regulation, the government may dissolve a CSO if the 

Legislature passes a law stating that termination is necessary or in the public interest, 

vague terms that can be used to close down CSOs disfavored by the government.
101

 

3. Barriers to International Engagement 

Global philanthropists and the international community are not just a source of financial 

resources. They are also a source of information and ideas. In some countries, governments have 

supplemented restrictions on international funding with restrictions on international engagement. 

As but a few examples: 

 In the United Arab Emirates, the Federal Law on Civil Associations and Foundations of 

Public Benefit restricts CSO members from participating in events outside of the country 

without the prior authorization of the Ministry of Social Affairs.
102

 

 In Uzbekistan, CSOs seeking to invite international participants to a conference must 

secure advance approval from the Ministry of Justice.
103

 Governmental approval is also 

required for CSOs to organize certain international conferences in Vietnam. 

 Egypt’s Law 84/2002 restricts the right of CSOs to join with non-Egyptian CSOs and “to 

communicate with non-governmental or inter-governmental organizations.” Under the 

law, CSOs that interact with foreign organizations without prior approval face 

dissolution.
104

 

 A 2010 Ministry Decree in Libya requires international organizations to go through a 

complicated registration process to train, provide technical advice, or implement joint 

activities with local CSOs.
105

 

 In July 2014, the Prime Minister of Swaziland threatened civil society representatives 

who attended the recent African Leaders Summit in Washington, DC. The Prime Minister 
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told lawmakers, “You must strangle them” when they return to Swaziland.
106

 In response, 

the United States Department of State expressed deep concern about these “threatening 

remarks” and that stated that “such remarks have a chilling effect on labor and civil rights 

in the Kingdom of Swaziland.”
107

  

In sum, cross-border philanthropy is impeded by laws directly regulating the flow of 

funding as well as by laws affecting the underlying ability of CSOs to form, operate, and engage 

internationally.  

Government Justifications 

This section examines common justifications offered by governments to defend 

restrictions placed on international funding. These justifications fall into four broad categories: 

(1) state sovereignty; (2) transparency and accountability in the civil society sector; (3) aid 

effectiveness and coordination; and (4) national security, counterterrorism, and anti-money 

laundering concerns. 

This section draws heavily upon an April 2013 report by the UN Special Rapporteur 

(UNSR) on the freedoms of peaceful assembly and of association, where the UNSR articulated 

international norms protecting the ability of CSOs to access resources from international and 

foreign sources (hereinafter the “UNSR’s Resource Report”).
108

  

1. State Sovereignty 

Some governments invoke state sovereignty as a justification to restrict cross-border 

philanthropy. The most blunt form of the argument is that sovereignty entitles a government to 

enact whatever law it deems appropriate. This seems to be the position advanced by UN Human 

Rights Council representatives from Gabon, Botswana, Burkina Faso, Namibia and seven 

other African countries in response to the UNSR’s Resource Report. These governments 

appeared before the UN Human Rights Council and argued that “it is for each state in a 

sovereign and legitimate manner to define what constitutes a violation of its legislation with 

respect to human rights.”
109

 Similarly, in response to a “civil society space” resolution 

introduced by the Irish Government at the September 2014 session of the UN Human Rights 

Council, the representative from India asserted: 

Civil society must operate within national laws. To treat national laws with 

condescension is not the best way to protect human rights, even by civil society with the 
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best of intentions. We wish that caution should be exercised in advocacy of the causes of 

civil society. The Resolution is unduly prescriptive on what domestic legislation should 

do and should not do. This is the prerogative of the citizens of those countries.
110

 

Other officials have presented a related but narrower argument that restrictions are 

necessary to protect the sovereignty of their states from foreign interference in domestic political 

affairs.
111

 For example: 

 In justifying the Russian “foreign agents” law, President Putin said, “The only purpose 

of this law after all was to ensure that foreign organisations representing outside interests, 

not those of the Russian state, would not intervene in our domestic affairs. This is 

something that no self-respecting country can accept.”
112

 

 In July 2014, Hungarian Prime Minister Viktor Orban lauded the establishment of a 

parliamentary committee to monitor civil society organizations: “We’re not dealing with 

civil society members but paid political activists who are trying to help foreign interests 

here….  It’s good that a parliamentary committee has been set up to monitor, document, 

and publish foreign influence” by CSOs.
 113

 

 In Egypt, forty-three CSO staff members were “charged with ‘establishing unlicenced 

chapters of international organisations and accepting foreign funding to finance these 

groups in a manner that breached the Egyptian state’s sovereignty.’”
114

 Egyptian officials 

claimed that the CSOs were contributing to international interference in Egypt’s domestic 

political affairs.
115

 

 One of the sponsors of a 2011 draft “foreign agents” law in Israel defended the bill, 

claiming it represented a “major hurdle en route to cleansing Israel’s policies from 

foreign influence, of the kind that do not wish Israel’s favour….  It is the right and duty 

of the State of Israel to conduct itself according to the will of the Israeli public, as 

opposed to succumbing to foreign attempts to buy influence within Israel.”
116
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 A member of the Israeli Knesset sponsoring a similar bill in 2014 justified the 

restrictions, arguing that “[t]here are dozens of organizations active in Israel that receive 

funding from foreign government entities in exchange for the organization’s promise to 

promote the interests of these entities, or of those who are not Israeli citizens…. As of 

today, these organizations have no obligation of proper disclosure, in which they have to 

present themselves as clearly representing foreign interests that do not accord with Israeli 

interests.”
117

 

 In August 2014, a presidential official in Azerbaijan justified the crackdown on civil 

society, asserting, “some NGOs under the guise of ‘people’s diplomacy,’ established 

cooperation with local organizations controlled by special services of aggressive 

Armenia, and became spokesmen for the enemy country’s interests.”
118

 

 In December 2013, Bolivia expelled IBIS, a Danish education CSO, for meddling in 

domestic affairs. Announcing the expulsion at a news conference, Minister of the 

Presidency Juan Ramon Quintana said, “[w]e are tired of tolerating IBIS’ political 

interference in Bolivia.”
119

 

 A September 2014 article in the New York Times asserted that foreign “money is 

increasingly transforming the once-staid think-tank world into a muscular arm of foreign 

governments’ lobbying in Washington.”
120

 The following week, United States 

Representative Frank Wolf wrote a letter to the Brookings Institution, in which he urged 

them to “end this practice of accepting money from … foreign governments” so that its 

work is not “compromised by the influence, whether real or perceived, of foreign 

governments.”
121

  

Some governments assert that foreigners are not only seeking to meddle in domestic 

political affairs, but also seeking to destabilize the country or otherwise engage in “regime 

change.” Accordingly, they argue that foreign funding restrictions are necessary to thwart efforts 

to destabilize or overthrow the government currently in power. 

 In 2013 in Sri Lanka, the government justified a recent registration requirement for all 

CSOs on the grounds that it was necessary to “thwart certain NGOs from hatching 
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conspiracies to effect regime change by engaging in politics in the guise of doing social 

work.”
122

  

 A drafter of the Russian “foreign agents” law justified the initiative when it was pending 

in parliament, stating, “There is so much evidence about regime change in Yugoslavia, 

now in Libya, Egypt, Tunisia, in Kosovo—that’s what happens in the world, some 

governments are working to change regimes in other countries. Russian democracy needs 

to be protected from outside influences.”
123

 

 In 2005, the Prime Minister of Ethiopia expelled civil society organizations, explaining, 

“there is not going to be a ‘Rose Revolution’ or a ‘Green Revolution’ in Ethiopia after the 

election”
 124

—a reference to the so-called “color revolutions” that had recently occurred 

in Georgia and elsewhere.  

 In June 2012, Uganda’s Minister for Internal Affairs justified the government’s threats to 

deregister certain CSOs, stating that CSOs “want to destabilize the country because that 

is what they are paid to do.... They are busy stabbing the government in its back yet they 

are supposed to do humanitarian work.”
125

 

 In the process of driving civil society organizations out of Zimbabwe, President Mugabe 

justified his policies by claiming that the CSOs were fronts for Western “colonial 

masters” to undermine the Zimbabwean government.
126

 Similarly, the central committee 

of Mugabe’s party claimed, “Some of these NGOs are working day and night to remove 

President Mugabe and ZANU PF from power. They are being funded by Britain and 

some European Union countries, the United States, Australia, Canada and New 

Zealand.”
127

 

 In a March 2014 interview justifying a draft “foreign agents” law, Kyrgyzstan’s 

President Atembaev argued, “Activities conducted by CSOs are obviously aimed at 

destabilization of the situation in the Kyrgyz Republic…. Some CSOs do not care about 

how they get income, whose orders to fulfill, which kind of work to execute…. There are 
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forces interested in destabilizing the situation in Kyrgyzstan and spreading chaos across 

Central Asia and parts of China.”
128

 

 In July 2014, the vice chairman of the China Research Institute of China-Russia Relations 

argued that China should “learn from Russia” and enact a foreign agents law “so as to 

block the way for the infiltration of external forces and eliminate the possibilities of a 

Color Revolution.”
129

 

2. Transparency and Accountability 

Another justification commonly invoked by governments to regulate and restrict the flow 

of foreign funds is the importance of upholding the integrity of CSOs by promoting transparency 

and accountability through government regulation. Consider, for example, the following 

responses by government delegations to the UNSR’s Resource Report:  

 Egypt: “We agree with the principles of accountability, transparency, and integrity of the 

activities of civil society organisations and NGOs.  However, this should not be limited to 

accountability to donors. National mechanisms to follow-up on activities of such entities, 

while respecting their independence have to be established and respected.”
 130

 

 Maldives: “While civil societies should have access to financing for effective operation 

within the human rights framework, it is of equal importance that the organizations must 

also ensure that they work with utmost integrity and in an ethical and responsible 

manner.”
131

  

 Azerbaijan: “The changes and amendments to the national legislation on NGOs have 

been made with a view of increasing transparency in this field….  In that regard, these 

amendments should only disturb the associations operating in our country on a non-

transparent basis.”
132

 

Similarly, in response to a United Nations Human Rights Council panel on the promotion 

and protection of civil society space in March 2014, the following government delegations 

responded with justifications invoking transparency and accountability: 
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 Ethiopia, on behalf of the African Group: “Domestic law regulation consistent with the 

international obligations of States should be put in place to ensure that the exercise of the 

right to freedom of expression, assembly and association fully respects the rights of 

others and ensures the independence, accountability and transparency of civil society.”
133

 

 India, on behalf of the “Like Minded Group”: “The advocacy for civil society should be 

tempered by the need for responsibility, openness and transparency and accountability of 

civil society organizations.”
134

 

 Pakistan, on behalf of the Organisation of Islamic Cooperation members: “It may be 

underscored that securing funding for its crucial work is the right of civil society, 

maintaining transparency and necessary regulation of funding is the responsibility of 

states.”
135

 

Kyrgyzstan has also employed this argument to justify a draft “foreign agents” law. The 

explanatory note to the draft law claims that it “has been developed for purposes of ensuring 

openness, publicity, transparency for non-profit organizations, including units of foreign non-

profit organizations, as well as non-profit organizations acting as foreign agents and receiving 

their funds from foreign sources, such as foreign countries, their government agencies, 

international and foreign organizations, foreign citizens, stateless persons or their authorized 

representatives, receiving monetary funds or other assets from the said sources.” 

3. Aid Effectiveness and Coordination 

A global movement has increasingly advocated for greater aid effectiveness, including 

through concepts of “host country ownership” and the harmonization of development 

assistance.
136

 However, some states have interpreted “host country ownership” to be 

synonymous with “host government ownership” and have otherwise co-opted the aid 

effectiveness debate to justify constraints on international funding. For example: 
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 In July 2014, Nepal’s government released a new Development Cooperation Policy
137

 

that will require development partners to channel all development cooperation through 

the Ministry of Finance, rather than directly to CSOs. The government argued that this 

policy is necessary for aid effectiveness and coordination: “Both the Government and the 

development partners are aware of the fact that the effectiveness can only be enhanced if 

the ownership of aid funded projects lies with the recipient government.”
138

  

 Sri Lanka’s Finance and Planning Ministry issued a public notice in July 2014 requiring 

CSOs to receive government approval of international funding.  Justifying the 

requirement, the Ministry claimed that projects financed with international funding were 

“outside the government budget undermining the national development programmes.”
139

 

 In response to the UNSR’s Resource Report, the representative of Egypt stated, “The 

diversification of the venues of international cooperation and assistance to States towards 

the funding of civil society partners fragments and diverts the already limited resources 

available for international assistance. Hence, aid coordination is crucial for aid 

effectiveness.”
140

 

 At the recent Africa Leaders Summit, the Foreign Minister of Benin spoke at a workshop 

on closing space for civil society. He asserted that CSOs “don’t think they are 

accountable to government but only to development partners. This is a problem.” He said 

Benin needs “a regulation to create transparency on resources coming from abroad and 

the management of resources,” stating that the space for civil society is “too wide.”
141

  

 The Intelligence Bureau of India released a report in June 2014 claiming that foreign-

funded CSOs stall economic development and negatively impact India’s GDP growth by 

2 to 3 percent.
142

 The report stated, “a significant number of Indian NGOs, funded by 

some donors based in the US, the UK, Germany, the Netherlands and Scandinavian 
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countries, have been noticed to be using people centric issues to create an environment 

which lends itself to stalling development projects.”
143

 

4. National Security, Counterterrorism, and Anti-Money Laundering 

As discussed above, governments also invoke national security, counterterrorism, and 

anti-money laundering policies to justify restrictions on international funding, including cross-

border philanthropy. For example, the Financial Action Task Force (FATF), an 

intergovernmental body that seeks to combat money laundering and terrorist financing, stated: 

The ongoing international campaign against terrorist financing has unfortunately 

demonstrated however that terrorists and terrorist organisations exploit the NPO 

sector to raise and move funds, provide logistical support, encourage terrorist 

recruitment or otherwise support terrorist organisations and operations. This 

misuse not only facilitates terrorist activity but also undermines donor confidence 

and jeopardises the very integrity of NPOs. Therefore, protecting the NPO sector 

from terrorist abuse is both a critical component of the global fight against 

terrorism and a necessary step to preserve the integrity of NPOs.
144

 

Governments have leveraged concerns about counterterrorism and money laundering to 

justify restricting both the inflow and outflow of philanthropy. For example:
145

 

 The government of Azerbaijan justified amendments relating to the registration of 

foreign grants, stating that the purpose of the amendments was, in part, “to enforce 

international obligations of the Republic of Azerbaijan in the area of combating money-

laundering.”
146
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 The British Virgin Islands (BVI) enacted a law requiring that CSOs with more than five 

employees appoint a designated Anti-Money Laundering Compliance Officer.
147

  The 

law also imposes audit requirements for CSOs that are not required of businesses. These 

burdens were justified with explicit reference to FATF’s recommendation on nonprofit 

organizations and counterterrorism.
148

 

 In response to the UNSR’s Resource Report, a group of thirteen African states responded, 

“It is the responsibility of governments to ensure that the origin and destination of 

associations’ funds are not used for terrorist purposes or directed towards activities which 

encourage incitement to hatred and violence.”
149

 

 In 2013, a Sri Lankan government representative similarly stated, “While we agree that 

access to resources is important for the vibrant functioning of civil society, we observe 

that Mr. Kiai does not seem to adequately take into account the negative impact of lack of 

or insufficient regulation of funding of associations on national security and counter-

terrorism.”
150

 

 In a National Security Analysis released in August 2014, Sri Lanka’s Ministry of 

Defence claimed that some civil society actors have links with the Liberation Tigers of 

Tamil Eelam, a group with “extremist separatist ideology,” and that these CSOs thereby 

pose “a major national security threat.”
151

  During the same period, the Sri Lankan 

government announced that it was drafting a law requiring CSOs to register with the 

Ministry of Defence in order to have a bank account and receive international funding. 

5. Hybrid Justifications 

While these categories and examples represent the types of justifications offered by 

governments for restricting foreign funding, in practice, official statements often combine 

multiple justifications. A recent example is the statement made at the UN Human Rights Council 

by India on behalf of itself and twenty other “like minded” states, including Cuba, Saudi 
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Arabia, Belarus, China, and Vietnam,
152

 which weaves together a number of different 

justifications, including foreign interference, accountability, and national security: 

 [C]ivil society cannot function effectively and efficiently without defined 

limits…. Civil society must also learn to protect its own space by guarding against 

machinations of donor groups guided by extreme ideologies laden with hidden 

politicized motives, which if allowed could potentially bring disrepute to the civil 

society space…. There have also been those civil society organizations, who have 

digressed from their original purpose and indulged in the pursuit of donor-driven 

agendas. It is important to ensure accountability and responsibility for their 

actions and the consequences thereof and also guard against compromising 

national and international security.
153

 

Similarly, Ethiopia, in its statement in response to the UNSR’s Resource Report, 

referenced justifications relating to state sovereignty, aid coordination, and accountability and 

transparency: 

It is our firm belief that associations will play their role in the overall 

development of the country and advance their objectives, if and only if an 

environment for the growth of transparent, members based and members driven 

civil society groups in Ethiopia providing for accountability and predictability is 

put in place. We are concerned that the abovementioned assertion [about 

lightening the burdens to receive donor funding] by the special rapporteur 

undermines the principle of sovereignty which we have always been guided by.
154

 

Similarly constructed statements have also been put forward by Pakistan and other states.
155
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In this section, the article briefly surveyed justifications presented by governments to 

constrain the inflow of international funding, including philanthropy. In the following section, 

we analyze constraints and their justifications under international law. 

International Legal Framework 

1. International Norms Protecting Access to Resources and Cross-Border Philanthropy 

Article 22 of the International Covenant on Civil and Political Rights (ICCPR) states, 

“Everyone shall have the right to freedom of association with others….”
156

 According to the 

UNSR:
157

 

The right to freedom of association not only includes the ability of individuals or legal 

entities to form and join an association
158

 but also to seek, receive and use resources
159

—

human, material and financial—from domestic, foreign and international sources.
160

 

The United Nations Declaration on Human Rights Defenders
161

 similarly states that 

access to resources is a self-standing right: 

“[E]veryone has the right, individually and in association with others, to solicit, receive 

and utilize resources for the express purpose of promoting and protecting human rights 

and fundamental freedoms through peaceful means….”
162

 

According to the Office of the United Nations High Commissioner for Human Rights, this right 

specifically encompasses “the receipt of funds from abroad.”
163
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Reinforcing this position,
164

 in 2013 the United Nations Human Rights Council passed 

resolution 22/6, which calls upon on States “[t]o ensure that they do not discriminatorily impose 

restrictions on potential sources of funding aimed at supporting the work of human rights 

defenders,” and “no law should criminalize or delegitimize activities in defence of human rights 

on account of the origin of funding thereto.”
165

  

The freedom to access resources extends beyond human rights defenders. For example, 

the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on 

Religion or Belief states that the right to freedom of thought, conscience, and religion includes 

the freedom to “solicit and receive voluntary financial and other contributions from individuals 

and institutions.”
166

 Access to resources is also an integral part of a number of other civil, 

cultural, economic, political, and social rights. As the UNSR states:
167

 

For associations promoting human rights, including economic, social and cultural rights, 

or those involved in service delivery (such as disaster relief, health-care provision or 

environmental protection), access to resources is important, not only to the existence of 

the association itself, but also to the enjoyment of other human rights by those benefitting 

from the work of the association. Hence, undue restrictions on resources available to 

associations impact the enjoyment of the right to freedom of association and also 

undermine civil, cultural, economic, political and social rights as a whole.
168

 

Accordingly, “funding restrictions that impede the ability of associations to pursue their statutory 

activities constitute an interference with article 22” of the International Covenant on Civil and 

Political Rights.
169

 

2. Regional and Bilateral Commitments to Protect Cross-Border Philanthropy 

                                                 
164

 This article briefly examines international norms governing global philanthropy.  But it also recognizes 

that there are distinct limits to the impact of international law.  For example, there is often an implementation gap 

between international norms and country practice.  In addition, there are few binding international treaties, such as 

the ICCPR, and details are often left to “soft law,” such as the reports of the UNSR. At the same time, there is 

concern that any effort to create a new global treaty on cross-border philanthropy or foreign funding would lead to a 

retrenchment of existing rights. 
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seeking external funding.” See Egypt, ICESCR, E/2001/22 (2000) 38 at paras. 161, 176, 
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While this article is focused on global norms, cross-border philanthropy is also 

protected at the regional level. For example: 

 The Council of Europe Recommendation on the Legal Status of NGOs states: 

“NGOs should be free to solicit and receive funding—cash or in-kind donations—

not only from public bodies in their own state but also from institutional or 

individual donors, another state or multilateral agencies....” 
170

 

 According to the Inter-American Commission on Human Rights, “states should allow and 

facilitate human rights organizations’ access to foreign funds in the context of 

international cooperation, in transparent conditions.”
171

 

 In May 2014, the African Commission on Human and Peoples’ Rights (ACHPR) 

adopted, in draft form, a report of the ACHPR Study Group on Freedom of Association 

and Peaceful Assembly, with a specific recommendation that States’ legal regimes should 

codify that associations have the right to seek and receive funds. This includes the right to 

seek and receive funds from their own government, foreign governments, international 

organizations and other entities as a part of international cooperation to which civil 

society is entitled, to the same extent as governments. 

 The European Court of Justice (ECJ) has issued a series of important decisions about the 

free flow of philanthropic capital within the European Union.
172

  

In addition, many jurisdictions have concluded bilateral investment treaties, which help 

protect the free flow of capital across borders. Some treaties, such as the U.S. treaties with 

Kazakhstan and Kyrgyzstan, expressly extend investment treaty protections to organizations not 

“organized for pecuniary gain.”
173

 Indeed, the letters of transmittal submitted by the White 

House to the U.S. Senate state that these treaties are drafted to cover “charitable and non-profit 

entities.”
174
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A detailed discussion of investment treaty protection for cross-border philanthropy is 

beyond the scope of this article. This issue is presented in brief form, however, because it is a 

significant avenue for further exploration, as it expands the international legal argument beyond 

human rights and implicates bilateral investment treaties with binding enforcement 

mechanisms.
175

 For further information on this issue, please see International Investment Treaty 

Protection of Not-for-Profit Organizations
176

 and Protection of U.S. Non-Governmental 

Organizations in Egypt under the Egypt-U.S. Bilateral Investment Treaty.
177

 

3. Restrictions Permitted Under International Law 

Continuing the discussion of global norms, ICCPR Article 22(2) recognizes that the 

freedom of association can be restricted in certain narrowly defined conditions. According to 

Article 22(2): 

No restrictions may be placed on the exercise of this right other than those which are 

prescribed by law and which are necessary in a democratic society in the interests of 

national security or public safety, public order (ordre public), the protection of public 

health or morals or the protection of the rights and freedoms of others.
178

 

In other words, international law allows a government to restrict access to resources if the 

restriction is:  

(1) prescribed by law;  

(2) in pursuance of one or more legitimate aims, specifically: 

o national security or public safety; 

o public order; 

o the protection of public health or morals; or 

o the protection of the rights and freedoms of others; and 
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 In addition, the European Court of Human Rights has held that Article 1 of the First Protocol of the 
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would seem to embrace the right to make contributions to CSOs for lawful purposes. 

176
 Luke Eric Peterson & Nick Gallus, “International Investment Treaty Protection of Not-for-Profit 

Organizations,” International Journal of Not-for-Profit Law 10(1) (December 2007), 

http://www.icnl.org/research/journal/vol10iss1/art_1.htm.  

177
 Nick Gallus, “Protection of U.S. Non-Governmental Organizations in Egypt under the Egypt-U.S. 

Bilateral Investment Treaty,” International Journal of Not-for-Profit Law 14(3) (September 2012), 

http://www.icnl.org/research/journal/vol14iss3/art2.html.  

178
 United Nations International Covenant on Civil and Political Rights, Article 22, December 16, 1966, 

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx. Article 22, ICCPR 

http://www.icnl.org/research/journal/vol10iss1/art_1.htm
http://www.icnl.org/research/journal/vol14iss3/art2.html
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx


International Journal of Not-for-Profit Law / vol. 17, no. 1, March 2015 / 34 
 

(3) “necessary in a democratic society to achieve those aims.”
179

  

Moreover:  

States should always be guided by the principle that the restrictions must not impair the 

essence of the right … the relations between right and restriction, between norm and 

exception, must not be reversed.
180

  

The burden of proof is on the government.
181

 In addition: 

When a State party invokes a legitimate ground for restriction of freedom of expression, 

it must demonstrate in specific and individualized fashion the precise nature of the threat, 

and the necessity and proportionality of the specific action taken, in particular by 

establishing a direct and immediate connection between the [activity at issue] and the 

threat.
182

  

The following section amplifies this three-part test contained in Article 22(2). 

A. Prescribed by law 

The first prong requires a restriction to have a formal basis in law. This means that: 

restrictions on the right to freedom of association are only valid if they had been 

introduced by law (through an act of Parliament or an equivalent unwritten norm of 

common law), and are not permissible if introduced through Government decrees or other 

similar administrative orders.
183

 

As discussed above, in July 2014, the Sri Lankan Department of External Resources of 

the Ministry of Finance and Planning disseminated a notice to the public, declaring that any 

organization or individual undertaking a project with foreign aid must have approval from 

relevant government agencies. Similarly, in July 2014, Nepal’s government released a new 

Development Cooperation Policy that will require development partners to channel all 

development cooperation through the Ministry of Finance, rather than directly to civil society. In 

both cases, the restrictions were based on executive action and not “introduced by law (through 
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an act of Parliament or an equivalent unwritten norm of common law).” Accordingly, they 

appear to violate the “prescribed by law” standard required under Article 22(2) of the ICCPR. 

This prong of Article 22(2) also requires that a provision be sufficiently precise for an 

individual or NGO to understand whether or not intended conduct would constitute a violation of 

law.
184

 As stated in the Johannesburg Principles, “The law must be accessible, unambiguous, 

drawn narrowly and with precision so as to enable individuals to foresee whether a particular 

action is unlawful.”
185

  

This prong helps limit the scope of permissible restrictions. As discussed above, certain 

laws ban funding of organizations that cause “social anxiety,” have a “political nature,” or have 

“implied ideological conditions.” These terms are undefined and provide little guidance to 

individuals or organizations about prohibited conduct. Since they are not “unambiguous, drawn 

narrowly and with precision so as to enable individuals to foresee whether a particular action is 

unlawful,” there is a reasonable argument that these sorts of vague restrictions fail the 

“prescribed by law” requirements of international law.  

B. Legitimate aim  

The second prong of Article 22(2) requires that a restriction advance one or more 

“legitimate aims,”
186

 namely: 

 national security or public safety; 

 public order; 

 the protection of public health or morals; or 

 the protection of the rights and freedoms of others. 

This prong provides a useful lens to analyze various justifications for constraint. For 

example, governments have justified constraints to promote “aid effectiveness.” As the UNSR 

notes, aid effectiveness “is not listed as a legitimate ground for restrictions.”
187

 Similarly, “[t]he 

protection of State sovereignty is not listed as a legitimate interest in the [ICCPR],” and “States 

cannot refer to additional grounds … to restrict the right to freedom of association.”
188

 

Of course, assertions of national security or public safety may, in certain circumstances, 

constitute a legitimate interest. Under the Siracusa Principles, however, assertions of national 

security must be construed restrictively “to justify measures limiting certain rights only when 
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they are taken to protect the existence of the nation or its territorial integrity or political 

independence against force or threat of force.”
189

 In addition, a state may not use “national 

security as a justification for measures aimed at suppressing opposition ... or at perpetrating 

repressive practices against its population.”
190

 This includes defaming or stigmatizing foreign 

funded groups by accusing them of “treason” or “promoting regime change.”
191

 

Accordingly, under international law, governments cannot rely on generalized claims of 

“state sovereignty” to justify constraints on global philanthropy. In the words of the UNSR: 

Affirming that national security is threatened when an association receives funding from 

foreign sources is not only spurious and distorted, but also in contradiction with 

international human rights law.
192

 

This brief analysis is not intended to explore the details of the aid effectiveness and 

sovereignty justifications. Rather, the goal is to illustrate how the “legitimate aim” requirement 

of international law can help inform the analysis of certain justifications presented by 

governments, such as arguments based on “aid effectiveness” and “sovereignty.” 

C. Necessary in a Democratic Society 

Even if a government is able to articulate a legitimate aim, a restriction violates 

international law unless it is “necessary in a democratic society.” As stated by the Organization 

for Security and Co-operation in Europe, the reference to necessity does not have “the flexibility 

of terms such as ‘useful’ or ‘convenient’: instead, the term means that there must be a ‘pressing 

social need’ for the interference.”
193

 Specifically, “where such restrictions are made, States must 

demonstrate their necessity and only take such measures as are proportionate to the pursuance of 

legitimate aims in order to ensure continuous and effective protection of Covenant rights.”
194

 

As stated by the UNSR: 

In order to meet the proportionality and necessity test, restrictive measures must be the 

least intrusive means to achieve the desired objective and be limited to the associations 
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falling within the clearly identified aspects characterizing terrorism only. They must not 

target all civil society associations….
195

 

Consider, for example, Ethiopian legislation imposing a 10 percent cap on the foreign 

funding of all CSOs promoting a variety of objectives, including women’s rights and disability 

rights. As discussed above, Ethiopia has asserted a counterterrorism rationale to justify foreign 

funding constraints. Ethiopia does not establish a “direct and immediate connection between the 

[activity at issue] and the threat.”
196

 In addition, the cap is not the “least intrusive means to 

achieve the desired objective and … limited to the associations falling within the clearly 

identified aspects characterizing terrorism.” Accordingly, the counterterrorism objective fails to 

justify the Ethiopian cap on foreign funding.  

The UNSR also applied this test to the “aid effectiveness” justification. In response, he 

stressed that: 

even if the restriction were to pursue a legitimate objective, it would not comply with the 

requirements of “a democratic society.” In particular, deliberate misinterpretations by 

Governments of ownership or harmonization principles to require associations to align 

themselves with Governments’ priorities contradict one of the most important aspects of 

freedom of association, namely that individuals can freely associate for any legal 

purpose.
197

 

In addition, “longstanding jurisprudence asserts that democratic societies only exist 

where ‘pluralism, tolerance and broadmindedness’ are in place,”
198

 and “minority or dissenting 

views or beliefs are respected.”
199

  

Applying this test, the UNSR has noted that constraints are frequently justified with 

reference to rhetorically appealing terms, such as “sovereignty,” “counterterrorism,” and 
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“accountability and transparency.” Upon inspection, however, the asserted justification is often 

“a pretext to constrain dissenting views or independent civil society,”
200

 which violates 

international law.
201

 Raising a similar argument, a civil society representative in China recently 

told the Washington Post, “The target is not the money, it is the NGOs themselves. The 

government wants to control NGOs by controlling their money.”
202

 

Several recent studies examining foreign funding constraints and the political 

environments in which they arise support the UNSR’s claim. One study found that in most 

countries where political opposition is unhindered and voting is conducted in a “free and fair” 

manner, foreign funding restrictions are generally not imposed on CSOs. Rather, the study found 

a correlation between states where election manipulation takes place and states where the 

government restricts CSO access to foreign support.
203

 This can be explained, according to the 

study’s authors, by regime vulnerability, or fears that well-funded CSOs could contribute to the 

defeat of the ruling regime at the ballot box. In these cases, restrictions on foreign funding may 

be a tactic for a vulnerable regime to cling to power by defunding the opposition. 

In addition, the study suggests that in some countries, foreign funding of CSOs is 

unpopular among the electorate. Therefore, restrictions on foreign funding may be a political 

tactic to appeal to these voters. For example, according to a Gallup poll conducted in 2012, 85 

percent of Egyptians opposed direct aid from the U.S. to Egyptian CSOs. The study concludes 

that “by restricting foreign funding, Egyptian politicians appear to be responding to electoral 

incentives.”
204

  

Another study analyzed the 2009 passage of new legislation restricting the ability of 

Ethiopian CSOs to access international funding.
205

 This study asserted that the ruling party’s 

intentions “were likely aimed at shutting down opposition altogether, rather than at creating a 

more vibrant, locally rooted civil society.”
206

 These findings are representative of a more general 
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trend that “governments are more likely to restrict external support to civil society when they 

feel vulnerable to domestic challenges.”
207

  

Conclusion 

As of January 2015, fifteen laws are pending that would restrict access to international 

funding, including cross-border philanthropy. These restrictions are justified with reference to 

concerns about political interference in domestic political affairs, CSO accountability and 

transparency, and aid effectiveness, as well as terrorism and national security.  

International law provides a useful analytic lens to examine these restrictions. Under 

international law, restrictions are permissible only if they are:  

(1) prescribed by law;  

(2) in pursuance of one or more legitimate aims, specifically: 

o national security or public safety; 

o public order; 

o the protection of public health or morals; or 

o the protection of the rights and freedoms of others; and 

(3) “necessary in a democratic society to achieve those aims.”
208

 

In some cases, restrictions will fail the “prescribed by law” standard because they are not 

contained in a law enacted by the legislative branch of government. In other cases, restrictions 

fail to meet the “foreseeability” requirement of the prescribed by law standard because they are 

insufficiently precise. Restrictions will also fail if they are based on grounds other than those 

listed in Article 22(2) of the ICCPR.  

If these hurdles are overcome, it is then necessary to engage in a detailed analysis of the 

constraint and the country context. The key questions are whether the restriction is necessary or 

proportionate to the legitimate interest articulated by the government, and whether the 

justification is a pretext to constrain dissent or independent civil society.  

Applying this analysis, the UNSR has found that many constraints are presumptively 

problematic: 

Under international law, problematic constraints include, inter alia, outright prohibitions 

to access funding; requiring CSOs to obtain Government approval before receiving 

funding; requiring the transfer of funds to a centralized Government fund; banning or 

restricting foreign-funded CSOs from engaging in human rights or advocacy activities; 

stigmatizing or delegitimizing the work of foreign-funded CSOs by requiring them to be 

labeled as “foreign agents” or other pejorative terms; initiating audit or inspection 
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campaigns to harass CSOs; and imposing criminal penalties on CSOs for failure to 

comply with the foregoing constraints on funding.
209

 

At the same time, this article recognizes that international law is but one lens through 

which to examine this issue, and there are limits to the practical impact of international law on 

national law. ICNL recently conducted a mapping study, which discusses an array of 

initiatives.210 To supplement these ongoing initiatives, there is a need for further scholarly 

research to inform policy development in this field. Research needs include: 

 Demonstrating the link between an enabling environment for civil society and 

development outcomes. As the international community develops the Post-2015 

Development Agenda, the question frequently arises as to whether there is evidence to 

show that a more enabling environment for civil society leads to better development 

outcomes.  

 Analyzing the impact of philanthropic pluralism versus philanthropic protectionism. This 

is related to the prior point but is specifically focused on the legal framework for cross-

border philanthropy. Governments often argue that tight control over cross-border 

philanthropy promotes donor coordination and alignment with national priorities, thereby 

increasing the impact of cross-border philanthropy. Accordingly, it would seem important 

to collect empirical evidence on the extent to which restrictions affect cross-border 

philanthropy.  

 Extracting lessons learned from the free trade debate. It took decades for globalization to 

take root and for countries to reduce barriers for trade. It would be interesting to study the 

process of reform to see if there are lessons learned to reduce barriers to the free flow of 

philanthropic capital across borders. 

 Deepening the discussion on foreign funding and CSO “political activities.” Whether one 

considers the “foreign agents” law in Russia or U.S. Representative Wolf’s letter urging 

the Brookings Institution not to accept funding from foreign governments,211 there is on-

going concern about CSOs that receive foreign funding and engage in “political 

activities.” While some research has been undertaken to disaggregate the concept of 

“political activities,”212 the field would benefit from further research and 

recommendations on what kinds of rules should attach to CSOs engaged in different 

types of “political”/public policy activities. 

                                                 
209

 United Nations Human Rights Council, Report of the Special Rapporteur on the rights to freedom of 

peaceful assembly and of association, Maina Kiai, para. 20, UN Doc. A/HRC/23/39 (April 24, 2013) at 

http://freeassembly.net/wp-content/uploads/2013/04/A.HRC_.23.39_EN-funding-report-April-2013.pdf. 

210
 ICNL, “Mapping Initiatives to Address Legal Constraints on Foreign Funding,” August 20, 2014, 

http://www.icnl.org/news/2014/20-Aug.html.  

211
 See, for example, Eric Lipton, “Lawmaker Assails Foreign Donations to Think Tanks,” New York 

Times, September 12, 2014, accessed September 17, 2014, http://www.nytimes.com/2014/09/13/us/lawmaker-

assails-foreign-giving-to-think-tanks.html.  

212
 International Center for Not-for-Profit Law, “Political Activities of NGOs: International Law and Best 

Practices,” International Journal of Not-for-Profit Law 12(1) (November 2009), 

http://www.icnl.org/research/journal/vol12iss1/special_1.htm.  

http://freeassembly.net/wp-content/uploads/2013/04/A.HRC_.23.39_EN-funding-report-April-2013.pdf
http://www.icnl.org/news/2014/20-Aug.html
http://www.nytimes.com/2014/09/13/us/lawmaker-assails-foreign-giving-to-think-tanks.html
http://www.nytimes.com/2014/09/13/us/lawmaker-assails-foreign-giving-to-think-tanks.html
http://www.icnl.org/research/journal/vol12iss1/special_1.htm


International Journal of Not-for-Profit Law / vol. 17, no. 1, March 2015 / 41 
 

 Assessing lessons learned and developing good practices for governments and 

international organizations interested in promoting an enabling legal environment for 

cross-border philanthropy and civil society. As demonstrated by President Obama’s 

September 2014 speech at the Clinton Global Initiative, the shrinking space for cross-

border philanthropy and civil society is a priority for the U.S. government. The Swedish 

government, the Community of Democracies, the European Union, the United Nations, 

and a number of other governments and international organizations have also prioritized 

this issue. At the same time, the engagement of the international community can prompt a 

backlash. Accordingly, it would seem important to identify lessons learned and options to 

promote constructive engagement by the international community. It would also seem 

important to study the infrastructure for response, including the role of policies, practices, 

and personnel in institutionalizing support for civil society and cross-border philanthropy. 

 Developing good practices to address terrorist financing concerns, while protecting 

human rights and cross-border philanthropy. There is anecdotal evidence that CSO-

specific measures have limited impact on the detection of terrorist financing by CSOs.213 

In addition, counterterrorism officials have complained that there is an opportunity cost 

to FATF’s focus on CSOs, which detracts from resources available to go after more 

significant counterterrorism targets. It would be interesting to have further research on 

the impact of CSO-specific measures, as well as empirical evidence about the amount of 

terrorist financing flowing through states, quasi-state actors like ISIL, for-profit entities, 

and CSOs. The sector would also benefit from scholarly research on proportionate, 

effective measures to inform FATF’s upcoming “Best Practices Paper” on terrorist 

financing and the nonprofit sector. 

In conclusion, cornerstone concepts of civil society are currently being discussed, 

developed, and—at times—violently contested. After the fall of the Berlin Wall, a number of 

countries recognized the importance of defending civil society. In the current environment, 

however, many countries are defunding civil society. The outcome of this ongoing debate will 

shape the future of civil society, and global philanthropy, in many countries for decades to come.  
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