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Executive Summary

The International Center for Not-for-Profit Law is pleased to present this report
on the impact of NGO law reform initiatives in post-conflict environments. The
report summarizes research examining lessons learned from the experiences of
ICNL and of its local partners on the introduction and timing of civil society law
initiatives in the aftermath of a conflict, and how these initiatives impact upon the
development and sustainability of the NGO sector.

The research hypothesis considered in this study was that a progressive law
governing NGOs, instituted soon after a conflict has ended, facilitates the
development and sustainability of NGOs. The study considered the evidence in
support of this proposition to date, as well as the circumstances under which it is
correct and those under which it may not be.

The research focuses on three jurisdictions transitioning from conflict. In one
(Kosovo), a progressive NGO regulation was put in place shortly after the
cessation of armed combat. In a second (Afghanistan), the sector has operated
for several years in a framework replete with ambiguity and lacunae, which led to
some attempts to over-regulate the sector, and to the enactment of a new law
governing NGOs, enacted in June 2005. In a third ( Serbia), the sector continues
to operate under rules inherited from the prior regime.

http://www.icnl.org/research/journal/vol9iss4/special_3.htm
http://www.icnl.org/research/journal/vol9iss4/special_2.htm
http://www.icnl.org/research/journal/vol9iss4/special_1.htm
http://www.icnl.org/research/journal/vol9iss4/letter.htm
http://www.icnl.org/research/journal/vol9iss4/index.htm
http://pdfcrowd.com/html-to-pdf-api/?ref=pdf
http://pdfcrowd.com/customize/
http://pdfcrowd.com/redirect/?url=http%3a%2f%2fwww.icnl.org%2fresearch%2fjournal%2fvol9iss4%2fspecial_1.htm&id=ma-130906002337-c4b03ecb
http://pdfcrowd.com


pdfcrowd.comopen in browser PRO version Are you a developer? Try out the HTML to PDF API

Flat Taxes, Santa Claus, and
Charity: The Need to Strengthen

Civil Society in Mexico
Michael Layton

- - - - - - - - - -

Download this issue (PDF) |
Editorial Board

to operate under rules inherited from the prior regime.

The research methodology consisted of desk research, including review of
contemporary literature on civil society in post-conflict environments, and analysis
of the laws in each jurisdiction, as well as field research. Field research was
conducted with the help of local researchers, who conducted a survey with a
small sample of NGOs and interviewed select NGO representatives. A fuller
description of the research methodology appears in Appendix A.

The report divides its findings into three sections. Section I presents an
introduction to the issue of civil society in post-conflict environments. Section II
presents separate country reports, on Kosovo, Afghanistan and Serbia,
respectively, which detail the legal framework in each country prior to and after the relevant conflict, and also detail the
results of the survey and interview findings in each country. Finally, section III presents an analysis of the findings.

In the analysis of the findings, the report first considers the impact of law reform on the NGO sector and on
development and sustainability:

Impact of Delay in Law Reform. In all three jurisdictions studied, delays in reforming the basic law
regulating the NGO sector posed problems for the sector. Delay was short-lived in Kosovo, but the
brief legal vacuum raised numerous questions regarding how donors and local groups could
effectively respond to the humanitarian crisis. In Afghanistan, delay in reforming the legal framework
extended over nearly four years, and fueled suspicion and distrust of NGOs within government
circles, as well as the general public, thereby undermining the development of the sector. In Serbia,
the delay is ongoing and has led to numerous problems and uncertainties, impeding the sector’s
maturation and hindering effective partnership between the sectors.

Impact of Law Reform. In the case of Kosovo, reform of the legal framework governing NGOs had several
identifiable positive impacts on the sector. The number of NGOs increased dramatically after the enactment
of Regulation and the survey indicated that legal framework positively affected the ability of NGOs to carry
out their missions and to sustain themselves financially. In Afghanistan, the new Law governing NGOs has
generally been welcomed by the NGO sector. It has certainly had an immediate impact on the sector,
through the re-registration process that led to the termination of more than 1600 NGOs, perceived by
many to be ‘false’ NGOs. It is still too early, however, to conclude what the longer-term impact of the new
Law will be, as so much depends on implementation.
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Impact of Legal Framework on Capacity and Sustainability of NGOs. The legal framework in Kosovo has
enabled NGOs to participate constructively in the transition process in Kosovo. The NGO sector, despite the
sometimes negative influence of donor-driven agendas, has grown in numbers and developed its overall
capacity during the post-conflict period. Yet while the underlying framework legislation for NGOs is positive,
NGOs are greatly concerned about fiscal laws and regulations affecting their work and their shaky
relationship with the government.

The prior legal framework in Afghanistan created confusion and uncertainty among NGOs, and distrust and
suspicion between the NGO sector and government. The resulting environment undermined the capacity of
NGOs to participate more constructively in the transition process. Although the NGO sector grew rapidly
during the post-conflict period, the lack of clear definitions in the laws opened the door to for-profit
enterprises being registered as NGOs. The new Law may be a turning point, helping to restore some clarity
to the regulatory framework and some trust between the sectors, but that will depend on implementation;
preliminary indications are decidedly mixed. Moreover, the Law introduced some barriers to effective
NGO/government cooperation, which could act as a brake against improvements in NGO capacity and
sustainability.

The current legal framework for NGOs in Serbia negatively influences the capacity and sustainability of
NGOs. The post-conflict period in Serbia has not witnessed a demonstrable growth of capacity within the
NGO sector. Reform to the underlying framework legislation for NGOs is still urgently needed; NGOs are
greatly concerned about their fiscal treatment and the potentially disintegrating relationship with
government. The state of the NGO sector in Serbia is perhaps best described as stagnant; its growth
depends in large measure on the creation of a more enabling legal environment.

The report further considers the role of NGOs in supporting transition and in promoting stability.

Impact of Legal Framework on Role of NGOs in Supporting Transition. The study identifies separate phases
of the post-conflict transition, including (1) the emergency or crisis phase, (2) the reconstruction phase,
and (3) the consolidation phase. NGOs have a distinctive role to play within each of these phases. Notably,
in the initial, crisis phase, NGOs are the primary vehicle to meet emergency and humanitarian needs. In the
latter phases, the roles of NGOs become much more diverse. The legal framework, while predominantly
concerned with NGO formation and registration during the crisis phase, must be responsive to a far larger
range of needs in the latter phases, including those relating to separate organizational forms, government
partnership and financial sustainability.
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In Kosovo, the enactment of an enabling law was critical in empowering the NGO sector to support the
transition process, but also may have lulled the sector into complacency, leaving the sector with few NGO
legal experts. In Afghanistan, the failure of the law to clearly define NGOs helped undermine the credibility
and capacity of the sector overall. In Serbia, NGOs have been able to play a role in the crisis phase of
Serbia’s post-conflict period, but neither the country nor the sector has effectively transitioned out of the
crisis phase.

Impact of Legal Framework on Role of NGOs in Promoting Stability. Laws supporting NGOs also support
stability in society. Sound laws governing NGOs will address each phase of the life-cycle of NGOs, including
the types of organization, establishment and registration, internal governance, transparency and
accountability, financial sustainability, and NGO activities. Through enabling provisions, the law can
facilitate the role of NGOs to promote stability; through disabling provisions, the law can hinder the role of
NGOs to promote stability.

Contribution of Legal Framework to Organizational Development of NGOs. By setting minimum standards
for good organizational practices, the legal framework makes a direct contribution to the organizational
development of NGOs.

Finally, the report summarizes the lessons learned and recommendations, which include the following:

The preferred timing for NGO law reform is early on in the post-conflict period. Enabling laws have positive
impacts, while delays in reform have detrimental consequences. 

The positive impact of law reform is dependent on a number of other variables, including how well the law
is implemented and the overall political and economic situation. Support is therefore needed for the
implementation of the law, including training of government officials, and development of regulations,
forms, and processes that will support fair, consistent and non-partisan application of the law. 

Even where a good law is enacted early on, it is important to continue the process of educating both NGOs
leaders and government officials to prevent backsliding. 

Inappropriate laws for NGOs in a post-conflict setting include (1) the law that is overly restrictive and in
clear violation of international norms, and (2) the law that is overbroad and vague and ambiguous,
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thereby inviting on the one hand poor organizational behavior and on the other hand arbitrary
implementation. Law reform initiatives should therefore take these dangers into consideration. 

In the wake of a conflict, NGO capacity is often weak; it is often necessary, in drafting an NGO law, to
ensure that it is not overly complex and can be applied by small and newly formed NGOs. New NGO laws in
a post-conflict environment often benefit, then, from simplicity.

A key factor with respect to the sequencing of post-conflict law reform initiatives is the phase of post-
conflict recovery. In the emergency or crisis phase, the predominant concern is ensuring that NGOs are
easily able to form and be registered. As the country transitions toward consolidation, the legal framework
must therefore address a far wider range of needs, and provide appropriate mechanisms for partnership
and financial sustainability. 

The inclusion of NGOs into a participatory drafting process is critical to the preparation of a law that is fully
responsive to practical realities and the needs of those governed by the law. 

In post-conflict environments, there are often limited formal mechanisms for encouraging public
participation. In such cases, participation can be supported through the formation of informal working
groups, through dissemination of draft legislation, and through public discussions. Moreover, the frequent
turnover of government personnel underscores the need for ongoing broad-based education relating to a
multi-stakeholder participatory process. 

In post-conflict environments, government and NGO representatives alike often lack expertise, which
underscores the need for ongoing broad-based education relating to legal drafting skills and the
substance of NGO law. 

Laws to encourage sustainability are generally best addressed as ‘second-tier’ issues, after the basic legal
framework has been set in place. 

Good organizational practices can be developed through progressive laws that clearly define NGO
organizational forms, set minimum standards of internal governance, and provide for external government
supervision.
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Section 1: Introduction

Civil society organizations (CSOs), including non-governmental, not-for-profit organizations (NGOs), play an integral role
in the reconstruction process in most, if not all, post-conflict environments.2

Priority areas in post-conflict settings vary depending on the country and the implementing agency, but normally include
demilitarization, peace and security, humanitarian assistance, support to displaced persons, human rights monitoring,
infrastructure development, and economic development, among others. These priorities are usually based on the
strategic priorities of donor agencies or on collaborative planning exercises with the affected country. For example, the
United Nations and the World Bank have worked to create Post-Conflict Needs Assessments, which are “multilateral
exercises undertaken in collaboration with the national government and with the cooperation of donor countries.”3

Within the confines of these post-conflict priority areas, NGOs are often called upon to play significant roles. The UN has
explicitly recognized the importance of NGOs in the post-conflict rebuilding process:

NGOs occupy a unique place in this constellation. For many decades, you have been our partner on the
ground: delivering humanitarian assistance in places struck by conflict or natural disaster, and in quieter
places, helping people who are striving to build stable communities and effective institutions. Today this
extraordinarily fruitful cooperation is closer than ever.4

The U.N. Development Programme (UNDP) also highlights the importance of working with civil society: “Country office
experience in conflict and post-conflict reconciliation processes highlight the value added of bringing CSOs, including
indigenous peoples’ organizations (IPOs), into all stages of the reconciliation and rehabilitation process.”5

The extent to which NGOs can fulfill these roles effectively and contribute meaningfully to the reconstruction and
transition process depends on a wide variety of factors. These include, among others, the post-conflict security
situation, the legitimacy of the post-conflict government, the nature of engagement of the international community and
multi-lateral organizations, the existing capacity within and credibility of the NGO sector, and the inclusion and
participation of the local population in the reconstruction process. Civil society often plays an extremely vital role in
promoting public participation and local inclusion in the reconstruction process.

Equally important is cooperation between NGOs, government entities, international organizations and the private
sector. The USAID Fragile States Strategy recognizes that responding more effectively to fragile states “requires donors
to better understand what is required to arrest negative trends, the limits of absorptive capacity, and the necessity of
harmonizing policies and sequencing interventions.” The International Peace Academy speaks of the importance donors
and implementing agencies working with representative actors at the national, regional and local level rather than
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defining priorities themselves, and the special responsibility of the many agencies involved (UN agencies, bilateral
donors, multilateral financial institutions, regional organizations, and local and international NGOs) to coordinate their
programs and ensure that relief assistance reinforces and complements longer term development co-operation.”6

The goal of this report is toexamine the impact of yet another critical factor – the legal framework and NGO law
reform initiatives in post-conflict settings – upon the development, capacity and sustainability of the NGO sector
and the extent to which NGOs can contribute meaningfully to the reconstruction and transition process. The report
focuses on three jurisdictions transitioning from conflict. In one (Kosovo), a progressive (that is, enabling) NGO
regulation was put in place shortly after the cessation of armed combat. In a second (Afghanistan), the sector has
operated for several years in a framework replete with ambiguity and lacunae, which has led to attempts to over-
regulate the sector, and to the enactment of a new Law governing NGOs, in June 2005. In a third ( Serbia), the sector
continues to operate under rules inherited from the prior regime. Each of these approaches has had a profound effect
on the local NGO sector, and the study seeks to define that impact.

Section 2 provides a country overview for the three selected jurisdictions, each of which examines the pre-conflict and
post-conflict legal and fiscal frameworks and sets the context for the research findings. (See Appendix A, Note on
Methodology). Section 3 then presents an analysis of the research findings, looking particularly at the impact of the NGO
law reform process on the development and sustainability of the NGO sector, and on the role of NGOs in supporting
transition and in promoting stability. Section 3 closes with lessons learned and recommendations.

Section 2: Overviews  

Kosovo

Setting the Scene

As part of the Socialist Republic of Serbia, Kosovo gained inner autonomy in the 1960s. In the 1974 constitution, the
Socialist Autonomous Province of Kosovo’s government received increased powers, making it a de facto Socialist
Republic (SR) within the Federation, but still formally part of the Serbian SR. By the end of the 1980s, calls for increased
federal control in the autonomous province became louder; Slobodan Milosevic pushed for constitutional change
amounting to suspension of autonomy for both Kosovo and Vojvodina; in 1989, Kosovo was stripped of its autonomy
and its assembly and government institutions were dissolved. The Albanian majority population was subjected to
discriminatory laws and practices, including the closure of Albanian language schools, and the dismissal of ethnic
Albanians from employment with state institutions.

Following the Dayton Agreement in 1995, some Albanians organized the Kosovo Liberation Army (KLA), employing
guerilla-style tactics against the Serbian police forces. Violence escalated in a series of KLA attacks and Serbian reprisals
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into 1999, which led to mounting civilian casualties and thousands of refugees. In response to massive expulsions of
ethnic Albanians living in Kosovo by FRY forces and Serb paramilitary groups, the North Atlantic Treaty Organization
(NATO) commenced a bombing campaign against the FRY, including Belgrade. After eleven weeks of bombing, Milosevic
finally acceded to international demands to withdraw Serbian forces from Kosovo.

With the signing of U.N. Resolution 1244 on June 10, 1999, the United Nations Interim Administration Mission in Kosovo
(UNMIK) was installed as the provisional governing authority, with security provided by KFOR NATO troops. All legislative
and executive authority was vested in UNMIK, to be exercised by the U.N. Special Representative Secretary-General
(SRSG). In 2001, a Constitutional Framework establishing “Provisional Institutions of Self-Government” (PISG) was put
in place; these institutions include a legislature and executive branch institutions that exercise governmental authority,
except in areas reserved to the SRSG.

Kosovo remains to this day geographically a province of southern Serbia, but continues to be administered by the
United Nations. A UN-led process, which is ongoing, was launched to determine Kosovo’s future status. At issue is
whether Kosovo will become independent or remain a part of Serbia. These status issues will certainly have a significant
impact on the legal framework; indeed, it was the inclusion of a need for a “Freedom of Association” law in the
standards implementation plan that forced the development of a new draft law.

The Legal Framework for Civil Society

A) Prior to the Conflict

During the Milosevic period, there was a bifurcated legal framework governing NGOs. Applicable laws existed at the
federal (FRY) level and at the republic ( Serbia) level, regulating the formation, registration, activities, dissolution, and
general life cycle of NGOs.7 These laws were not harmonized, reflecting in part the political situation in the country.
Additional confusion resulted from the fact that the laws were enacted during different eras and reflect disparate
concepts of the NGO sector's role and purpose. The Serbian Law on Associations, enacted in 1982, reflects socialist
precepts whereas the federal Law on Associations, enacted in 1990, reflects a more progressive approach to NGO
regulation.

Problems with the legal framework included a mandatory registration requirement (that is, a prohibition against informal
associations), the ability of registration officials to exercise broad discretionary powers, the inability of foreign NGOs to
register representative offices, and a lack of consistency between the constitution and legislative acts governing NGOs.
Moreover, the implementation of the laws varied considerably during the Milosevic period. At times, that implementation
was quite regressive; NGOs were often precluded from registering and burdened by constraints on their everyday
operations.
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Moreover, in Kosovo, the situation was more problematic for NGOs due to systematic discrimination against the Albanian
population. Kosovar Albanian NGOs were as a practical matter unable to register organizations as legal entities. Groups
continued to carry out community initiatives on a voluntary basis, but these groups operated without the protections of
law. Indeed, Kosovar society voluntarily provided itself with social, cultural and basic economic services, as well as its
own court system through dispute resolution by village elders (ethnic Albanian judges, prosecutors, and most lawyers
were barred from the legal system), and school system in the Albanian language – all outside the established, Serb-
controlled government. As a result, by the time of the NATO bombing campaign in 1999, while there was much
enthusiasm and energy in the Kosovar NGO sector, there was a lack of sufficient structure or support, and consequently
only a handful of registered NGOs operating in Kosovo.

B) Since the Conflict

1. Legal Vacuum

With the cessation of the bombing campaign and the installation of UNMIK as the provisional governing authority, NGOs
operated in a legal vacuum. UNMIK Regulation 1999/1 provided that the law of Kosovo would consist of UNMIK
regulations when adopted, along with the laws in place in the Federal Republic of Yugoslavia as of 1989 or subsequent
laws, if they addressed subject areas not covered by the pre-1989 legislation. Discerning what law was in place in the
FRY as of 1989 was, however, not necessarily clear and easy, or likely to be undertaken by organizations deploying
quickly to meet humanitarian needs. Indeed, the confusing overlap of FRY and Serbian laws and the inability of foreign
NGOs to register under any of them forced most organizations to carry out their work in a legal vacuum.

The lack of a clear legal framework in Kosovo led to many questions, including the following:

How organizations could be recognized as legal persons, thus ensuring the ability to carry out
organizational business such as opening a bank account, receiving donations, making grants, etc.;

How to provide legal protections to the individuals carrying out organizational activities (e.g. ability to
contract in the name of the organization, limitations on personal liability, etc.);

How to facilitate the flow of humanitarian aid – negotiating the import of aid, including border entry and
customs duty issues; and

How to protect the legitimate NGO sector and its reputation from unscrupulous individuals or organizations
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taking advantage of the post-conflict situation to defraud donors and potential donors.

2. The New Legal Framework: UNMIK Regulation No. 1999/22

Recognizing the need for a legal framework that would facilitate NGO activities during the post-conflict reconstruction
period, UNMIK agreed to consider an NGO regulation that would set the basic conditions for NGO formation, recognition,
and operation in Kosovo. In November 1999, UNMIK adopted Regulation 1999/22 on the Registration and Operation of
NGOs in Kosovo. The Regulation immediately enabled the creation of and set the terms of operation for the many relief
organizations dealing with returning refugees and others needing food, shelter, medicine, post-war reconstruction, and
other humanitarian efforts. Perhaps more significantly, the Regulation legitimized associational activities of Kosovo-
based organizations and gave them the protections of law – those rights and protections that were unavailable only a
few months earlier. It further created the basis for the development of well-governed, accountable, and financially
sustainable organizations with the introduction of rules regarding internal governance, external oversight, and income
generation, as well as tax and other benefits.

Superseding the FRY and Serbian laws previously in effect, the Regulation recognizes two forms of domestic NGOs,
associations and foundations, and enables foreign NGOs to register representative offices. Both domestic and foreign
NGOs may apply for public benefit status. The Regulation introduced one of the most liberal regulatory regimes for NGOs
in Europe, and reflected a number of international best practices. Among other things, the new Regulation:

instituted a simple registration process;

limited the registration office’s authority to deny registration;

confirmed the right to associate without establishing a legal entity;

provided for the right of an NGO to conduct economic activities to support its statutory purposes; and 

established the basis for tax and other benefits for those organizations carrying out activities benefiting
the public.

In terms of implementation, the NGO Liaison Unit, which originally operated as part of UNMIK, was transferred to the
Ministry for Public Services in early 2004.
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Most recently, in February 2005, the Kosovo Assembly passed a Law on Freedom of Association. The Law is currently
pending review by the SRSG. If approved, the Law would become the basic governing framework for NGOs in Kosovo.
The passage of the Law has not been without controversy; while the Law for the most part retains many of the
features of the UNMIK regulation, it does include three restrictive provisions inserted at the eleventh hour by the
Assembly.

3. The Fiscal Framework

In May of 2000, UNMIK issued Administrative Direction No. 2000/10, which clarified the procedures for registering an
organization and provided other information to facilitate implementation of the NGO Regulation. The Administrative
Regulation also provided an exemption from the taxes then in place (a “presumptive tax” and customs duties).

Subsequently, UNMIK adopted tax legislation, imposing taxes similar to those in place in European countries, including
profits tax, an individual income tax, and a value added tax (VAT). The profits tax provided for an exemption on all
income earned by an NGO with “public benefit status” regardless of the source of the income. Thus, an NGO with public
benefit status that earns income from the sale of computer services (as one well-known NGO did) is exempt from
taxation on that income, as well as on other income sources, such as grant income. An NGO without public benefit
status is not entitled to exemption on any income, including grants or donations. Thus, a trade association that receives
grants to develop marketing techniques in representing its members is not entitled to an exemption from taxation. This
provision was retained when the Profits Tax law was amended and became the Corporate Tax law.

The Profits Tax regulation also permitted a deduction of up to 5% of taxable income for businesses that make
contributions for “humanitarian, health, education, religious, scientific, cultural, environmental protection and sports
purposes” – an incentive not limited to donations to NGOs. The Corporate Tax regulation later limited the deduction for
contributions to NGOs with public benefit status and “non-commercial organizations” that perform activities in the public
interest. As of 2005, individuals have also been permitted to take deductions for their charitable contributions up to 5%
of taxable income.

The VAT regulation included a very limited preference for public benefit organizations involved in importing certain
categories of humanitarian aid; these organizations were entitled to a rebate of VAT paid on these imports. But this
provision was recently repealed, and NGOs must now pay VAT like any other consumer on all VATable transactions.

4. The Law Drafting Process

Among the core problems relating to legal reform in the wake of a conflict are the sheer number of laws needed, the
pressure on the governing authority to move quickly and with certainty to address critical legal problems, the lack of
organized means of disseminating information about draft laws, security issues with public meetings, and the difficulty in
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identifying key stakeholders relating to the law, all of which tends to discourage officials from seeking public
participation in law drafting efforts. Moreover, in some situations, governing authorities may be disinclined, by virtue of
historical practice, organizational rigidity, or the simple failure to recognize the importance of democratic practices to
engage the NGO community or the public generally in commenting on pending legislation. As a result, it is all too often
the case that laws in post-conflict environments do not benefit from effective public input. This can lead to a number of
problems once legislation is enacted, including public indifference, legal provisions that are beyond the capacity of those
affected to comply with, provisions that fail to take into account local conditions, etc.

UNMIK Regulation 1999/22, by virtue of UN legal office intervention, benefited from the input of NGOs during the drafting
process. In Kosovo, as in many post-conflict zones, it was not possible to carry out a full-blown participatory process
including such mechanisms as public notice, public meetings, and legislative hearings. Nonetheless, by contacting NGOs
and disseminating the draft law to various organizations already working in Kosovo and the region, at least some
portion of the NGO community was aware of the draft and a number provided comments that were incorporated into the
law.

Interestingly, by the time that the tax regulations were put in place, UNMIK had ceased its openness to participation
from NGOs in the law drafting process. The tax regulations were not circulated to the NGO community in any fashion for
comment prior to their adoption.8 Even after adoption, when the NGO community attempted to approach the Central
Fiscal Authority (the UNMIK department responsible for tax and fiscal matters) about the problems it was experiencing
under the new VAT regime, the CFA brushed off complaints, stating that the NGOs simply had to manage their affairs
better.

The Impact of NGO Law Reform: Survey Results

The survey and interview data support the idea that the general legislative framework established by Regulation
1999/22 is positive and enabling. These findings are reinforced by the 2005 USAID Sustainability Index, which states
succinctly, “NGOs enjoy a favorable legal environment.” The data also reveals, however, severe concern over tax
regulations affecting the financial sustainability of the sector. In addition, respondents point to a generally troubling
political climate as the country transitions from the oversight of UNMIK to the Provisional Institutions of Self Government
(PISG).

A) Organizations Surveyed and Interviewed

Data was collected from 30 organizations through a survey and from six organizations through interviews. Of the 30
organizations surveyed, 25 are associations and five are foundations. The organizations are engaged in several
different areas of activity, with most organizations focused on two or more areas of work. Of the organizations
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surveyed, 40% work in the area of education, 29.7% on youth, 19.8% on women’s issues, 13% on the economy, 9.9%
on health, 6.6% on water, and 6.6% on agriculture. In addition, 79.2% work in other fields such as art, media, human
rights, humanitarian work, and advocacy.

Membership in the associations ranges widely from just three members to 16,800 members; the majority of associations
consist of 25 members or less. The number of full-time employees for the organizations ranges from one to 121, with
the majority employing fewer than five individuals. The annual budget of the organizations also varies from less than
10,000 Euros to more than 100,000 Euros. The distribution of budgetary amounts was fairly evenly divided along this
continuum, with nine organizations having a budget of less than 10,000 Euro, seven having a budget between 10,000-
50,000 Euro, six having a budget between 50,000-100,000 Euro, and eight having a budget of more than 100,000 Euro.
While there is no direct correlation between membership size and the organizational budget, those organizations with
larger staff numbers generally have larger organizational budgets. Both the survey data and interview data showed
generally similar trends in most areas.

B) The Legal Framework for NGOs: UNMIK Regulation 1999/22

Shortly after the end of the conflict (indeed, within five months), UNMIK Regulation 1999/22 was enacted to govern
NGOs in Kosovo. Despite the relatively speedy enactment of a governing law, respondents noted that the legal vacuum
immediately after the war did have its consequences. One result was that many of the local NGOs were created and
formed as a result of donor initiative and the needs of international NGOs to spend their funds quickly, rather than in
accordance with the legal framework or in response to the overall reconstruction needs. This led to an artificial NGO
activism that was mainly donor driven, and undermined local initiatives that were guided by clear missions. Furthermore,
the legal vacuum after the war led to suspicion and distrust between the governmental sector and the NGO sector, as
NGOs were perceived more as spenders of international money rather than as partners in the process of reconstruction.

Both the survey and interview data indicate that, once enacted, UNMIK Regulation1999/22 created a favorable legal
environment for NGOs. Reflected in Figure 1, the majority of those surveyed (66.7%) indicated that the laws positively
impacted on the ability of NGOs to carry out their mission; only two of the organizations surveyed (6.6%) indicated that
the Regulation had a negative effect on their ability to carry out their mission, and seven organizations reported either
no effect or no opinion. Regarding the impact of Regulation 1999/22 and the Corporate Tax Law and Procurement Law
on NGO financial sustainability, results were more mixed, but still relatively positive; 14 respondents (50%) rated the
impact positively, seven (25%) rated the impact negatively, and four (14.3%) indicated that the regulations had no
effect on their ability to sustain themselves financially. Three respondents had no opinion.

Figure 1 - Kosovo: Impact of Legal Framework
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That the new legal environment is generally enabling for NGOs is evidenced by the fact that most respondents (69.3%)
reported the registration process to be very easy or easy. Not a single NGO surveyed rated the registration process as
difficult or very difficult. The motivating rationale for NGOs being registered varied to some extent, with the vast majority
seeking to attain the benefits of legal person status, as reported by 24 of the organizations (80%). As shown in Figure
2, 40% of organizations also indicated that they registered because it was required as a condition of funding. Five
organizations believed that registration would help in obtaining funding, and five organizations indicated that they
registered to be eligible for tax exemptions. Just a few respondents cited “eligibility for government benefits” as a
reason to register.

The NGO interviewees underscored these findings; all agreed that UNMIK Regulation 1999/22 had enabled registration
and positively affected the operation of NGOs.

C) The Fiscal Framework for NGOs

The survey revealed substantial discomfiture with the impact of the fiscal framework on financial sustainability. 33% of
those surveyed called the laws and regulations the greatest constraint in raising funds (Figure 3). Moreover, as
mentioned above, 25% of survey respondents rated the impact of the overall legal framework on financial sustainability
negatively.

While all NGO interviewees rated Regulation 1999/22 as favorable, most also indicated that subsequent laws and
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regulations affecting NGOs are ill-defined and at least potentially burdensome. The organizations interviewed expressed
particular concern with recent regulations regarding VAT and custom taxes. According to those interviewed, the
application of VAT has decreased the speed with which NGOs are able to respond to needs and has delayed the
completion of projects. In particular, the recently enacted Regulation No. 2005/40 has placed NGOs and especially
service-providing NGOs into a very unfavorable situation by eliminating the rebate for VAT, even where goods and
services are directly related to public benefit purposes. Many of the organizations surveyed and interviewed pointed out
that, of all regulations affecting NGOs, it was the VAT regulations that most hindered the future development of their
organizations.9

Figure 2 - Kosovo: Motivations for Registration

D) Funding and Sustainability

Along with concerns about the fiscal framework, respondents also indicated tremendous concern with funding in
general. More than 50% of the respondents cited donor policies as the greatest constraint faced in raising funds, and
one-third cited the legal and fiscal framework as the greatest constraint to sustainability. Only six organizations (20%)
cited a lack of fundraising experience, and only four (13%) indicated a lack of resources for fundraising as the greatest
hindrance (Figure 3).

Figure 3 - Kosovo: Fundraising Constraints
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As for funding sources, the findings reveal the beginnings of diversification. Some 22 (or 73%) of the organizations
surveyed receive their funding from foundations or international organizations. The second most common source of
funding is foreign governments, as reported by slightly fewer than half of the organizations surveyed. Funding from the
central government or local governments constitutes a significant source for 23.1% and 26.4%, respectively. The least
common source of funding is fees-for-services, which is a source for only 10% of respondents. About 10% of
organizations reported other sources, including business donors and individual donors.

The survey showed considerable variety in funding trends. Nine organizations reported an increase in funding from
foundations or international grant-makers, while twelve organizations reported a decrease in such funding since 1999
(Figure 4). Six organizations stated that funding from foreign governments had increased since 1999, while five
organizations noted a decrease in funding from foreign governments. In the area of fees-for-services, three
organizations reported an increase and none a decrease. Slightly more organizations found that donations from
businesses and individuals had decreased rather than increased since 1999. The same is true for funding from central
governments, with more organizations indicating a decrease rather than an increase.

Figure 4 - Kosovo: Funding Source Trends
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E) NGO/Government Relations

The organizations interviewed had mixed opinions about the role of UNMIK in reforming laws governing the NGO sector.
Respondents noted that UNMIK has helped improve the overall development of the legal environment for NGOs but, at
same time, has prevented NGOs from being an integral part of the reform process due to its lack of transparency.
Similarly, there were mixed opinions about the PISG. While some NGO representatives justified the inactivity of the PISG
as a lack of competence and due to the slow transition of power from UNMIK, other representatives stated that the
‘honeymoon’ was over. Upon first being formed, the institutional doors of the PISG were open and easily accessible. As
the PISG gains greater strength and perceived competency, its doors are becoming more difficult to open. As a result,
NGOs must be better prepared in order to achieve their goals.

In addition, many organizations interviewed cited a lack of capacity and communication among responsible government
authorities relating to NGO activities. There is a lack of consistency in the communications to NGOs issued by the Ministry
of Public Services, the Ministry of Finance, and customs authorities, all of which creates confusion. NGOs believe that
limited government capacity to implement the law and monitor NGO activities has led to the enactment of discriminatory
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legislation like Regulation 2005/40, and likely contributed to the passage of a Law on Freedom of Association by the
Kosovo Assembly in February 2005 (which is still pending review by the SRSG), which includes some restrictive
provisions inserted by the Assembly.

Distrust between the government and NGO sector has increased as a result of poor communication and
misunderstanding of the role of NGOs. Respondents complained about the lack of dialogue and inadequate
communication between the sectors. The perception is that the government treats NGOs as opponents rather than
partners. Some organizations voiced concerns with the government funding international NGOs for projects that could
be performed more effectively and less expensively by local organizations.

Unfortunately, the NGO sector lacks the legal expertise to become more involved and engaged in NGO law reform and
advocacy. As reported in the 2005 USAID Sustainability Index for Central and Eastern Europe and Eurasia, the Kosovo
Institute for Not-for-Profit Law (IKDO) was the only organization that provided legal services to NGOs, but closed its
offices in June 2005. While the political situation in Kosovo has been generally favorable for NGOs, the undecided
political status of the country has prevented NGOs from strongly engaging in often controversial issues to avoid being
seen as destabilizing factors. Thus, the political climate of uncertainty has chilled NGO activity.

Serbia

Setting the Scene

Between 1945 and 1992, Serbia was one of the federal units of the Socialist Federative Republic of Yugoslavia (SFRY).
In 1992, following the secession of first Slovenia and Croatia, then Macedonia and Bosnia & Herzegovina, the SFRY gave
way to the Federal Republic of Yugoslavia (FRY), consisting of Serbia and Montenegro. It was also at this time – 1991 in
Croatia, 1992 in Bosnia – that the republics were plunged into war. These conflicts extended through 1995, brought to
an end by Croatia’s Operation Storm and the Dayton Agreement in Bosnia, respectively. The President of Serbia,
Slobodan Milosevic, was perhaps the pivotal figure during this time period, blamed by many for the conflicts in the
former republics. In 1997, armed rebellion erupted in Kosovo against Serbian rule; the Serbian response led to
escalating retaliations and thousands made homeless. The conflict culminated in the Kosovo War of 1999, which led, in
turn, to a NATO campaign of air strikes that eventually forced Milosevic to back down.

In July 2000, desperate to keep up the appearance of his government’s legitimacy, Milosevic, now President of
Yugoslavia, called for elections to be held in September. As a result of efforts by international and local NGOs, more than
70% of Serbia’s eligible voters went to the polls and the majority of votes were for the opposition leader, Vojislav
Kostunica. However, Milosevic refused to recognize the election victory of Kostunica, prompting hundreds of thousands
of people to take to the streets and declare a national strike. In October 2000, after weeks of uncertainty, election
protesters stormed the Yugoslav parliament and the state-run media facilities, setting both buildings on fire. Many
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policemen took off their helmets and joined the protesters. After 13 years in power, Milosevic was finally ousted, leaving
a country crippled by sanctions, with many Serbs living in desperate poverty.

In March 2002, the Belgrade Agreement was signed by the heads of the federal and republican governments, setting
forth the parameters for a redefinition of Montenegro's relationship with Serbia within a joint state. On February 4,
2003, the FRY Parliament ratified the Constitutional Charter, establishing a new state union and changing the name of
the country from the Federal Republic of Yugoslavia to the Union of Serbia and Montenegro. The contours of this loose
confederation were never clearly defined. Most recently, on May 21, 2006, Montenegro held a referendum on
independence, in which a clear majority (55.5%) voted for independence. Consequently, the Union of Serbia and
Montenegro has given way to two fully independent states.

The Legal Framework for Civil Society

A) Prior to the Conflict

The activity of NGOs expanded significantly during the armed conflicts within the former Yugoslav republics beginning in
1991; organizations sprang up to address needs relating to the war, to assist victims, and to protect human rights. At
the same time, however, the terms “not-for-profit organization” and “non-governmental organization” had not been
accepted as yet; there was a great deal of misunderstanding about the role and purposes of NGOs. Indeed, NGOs were
widely perceived as “anti-governmental” organizations and were frequently subject to government oppression.

The NGO sector in the Federal Republic of Yugoslavia (FRY) (officially established April 1992) predominantly operated
under archaic laws enacted during the prior system (SFRY), which included the following:

1. The Law on Association of Citizens in Associations, Social Organizations and Political Organizations
Established for the Territory of Socialist Federal Republic of Yugoslavia (1990);

2. The Law on Social Organizations and Associations of Citizens of the Socialist Republic of Serbia (1982);
and

3. The Law on Legacies, Foundations and Funds of the Republic of Serbia (1989).

These laws failed to provide a clear, comprehensive and enabling legal framework for NGOs in Serbia and Montenegro.
Associations operating throughout FRY were subject to federal regulations and were required to register with the
federal registration body. Associations restricting their activities to a certain territory were subject to the respective
republic-level regulations. No federal law governed foundations, and they were not permitted to operate throughout
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FRY. Pursuant to Article 121 of the Yugoslav Constitution, individual decisions of governmental authorities in the
respective republics, including decisions on registration, were valid and enforceable throughout the whole country.
Nonetheless, none of the foregoing laws had been entirely harmonized with the Yugoslav Constitution (e.g., the
Constitution guarantees freedom of association, without approval, and the legislation requires approval from the
registering body). In addition, there were inconsistencies between the laws themselves.

Specific shortcomings in the legal framework included the following:

Mandatory registration requirements for both associations and foundations;

The failure to permit a foreign legal or natural person to be a founder of an association;

The failure to permit foreign NGOs to establish a branch office in Serbia; 

Unwarranted restrictions on the ability of persons convicted of crimes to found associations; 

Broad discretionary power of the registration authorities (including a requirement that the registration
body determine the necessity of establishing a foundation); and 

The requirement to register membership in international organizations.

B) Since the Conflict

1. NGO Law Reform Initiatives

Between the 1999 conflict and the ousting of Milosevic, not surprisingly, there were no serious efforts to reform the
legal framework for NGOs. Since the regime change in Serbia in 2000, by contrast, there have been a number of
initiatives to modernize the legal framework in Serbia, but none has yet led to enactment. In fact, Serbia is among the
few countries in Europe whose legal framework for NGOs has not yet undergone comprehensive reform to bring it into
compliance with international standards and regional best practices.

Even the constitutional protection of freedom of association is on uncertain ground in Serbia. While freedom of
association is guaranteed in the Serbian Constitution, its scope and reach are uncertain, especially after the recent
break-up of the Union of Serbia and Montenegro.10 Under Article 44 of the 1990 Serbian Constitution (which was in
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force until October 2006), freedom of association was guaranteed subject to registration, though it was not clear
whether freedom of association extended to everyone or to citizens only. Moreover, Serbian legislation (which predates
the Serbian Constitution) supported a restrictive reading of the constitutional language, as reflected in the requirement
that an association may not engage in any activities before it is entered into the registry; fines are prescribed for
associations and their responsible persons for violation of the registration requirement. To compound the problem, a
new Constitution, which was adopted by the Parliament and subsequently approved by a referendum on October 28-
29, 2006, under highly controversial procedures, incorporates the same language with respect to freedom of
association as its predecessor. At the same time, however, Serbia is subject to the European Convention on Human
Rights, including Article 11 (freedom of association).11

Most legislative reform efforts have gone into revising the legal framework for associations. In 2001, a draft Law on
Associations was prepared, and refined in 2002, with substantial input from the Council of Europe and both
international and Serbian NGOs. The draft Law then languished before the Serbian Parliament and was subsequently
withdrawn following early elections. In November 2004, the Serbian Ministry for Administration and Local Self-
Government (Ministry) again prioritized the issue, and engaged with civil society representatives in developing a new
draft Law on Associations. The draft Law underwent a series of amendments in 2005, based on feedback from the NGO
community, the Council of Europe, and ICNL. In March 2006, the Ministry issued yet another version of the draft Law on
Associations, which the Government subsequently approved and submitted to the Parliament. In the meantime,
however, the Government lost majority support in the Parliament and as a result new general elections were scheduled
for January 2007. Following the elections, the new Government has made the draft Law on Associations a priority. The
Ministry of State Administration and Local-Self Government, in collaboration with local NGOs, is in the process of revising
the draft that was prepared by the prior Government. The Ministry plans to finalize the draft and submit it to the
Government for its consideration by September 2007.  

In addition, a draft Model Law on Foundations was prepared by the Center for Advanced Legal Studies in 2002, and
was submitted to the Ministry of Culture for consideration. A draft Law on Foreign NGOs was prepared by the (then)
Federal Republic of Yugoslavia Ministry of Justice in the spring of 2002. Neither draft was pushed forward any further. In
fact, the draft Law on Foreign NGOs, with the 2003 changes to the constitutional framework, became moot, since the
FRY Ministry of Justice no longer had jurisdiction over the sector.

2. Fiscal Framework

In Serbia corporate tax law does not explicitly address NGOs as income or profit-tax exempt. Rather it refers to “other
legal entities,” which the law exempts from tax. These primarily include associations, legacies, foundations, religious,
and sports organizations. The corporate tax law provides that corporations may deduct up to 3.5% of their gross
income for donations to support public benefit purposes, which specifically include medical, educational, scientific,
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humanitarian, religious, environmental protection and amateur sport purposes. The concept of accepted public benefit
purposes in the law is construed narrowly and does not include a number of activities which are conventionally deemed
for public benefit (consumer protection, human and minority rights, the rule of law, anti-corruption, and social and
economic development). Serbia is among the few countries in Europe that does not provide any exemptions for
individual giving to NGOs. Recent amendments to the Serbian VAT Law exempt foreign donors from paying VAT on the
import of humanitarian goods to Serbia. Under the property tax law, associations are subject to a 5% tax on gifts
(movable assets and real estate alike) that they receive; these taxes are not levied on legacies, foundations, or funds.

3. Law Drafting Process

Despite the discouraging fact that reform of the draft Law on Associations is still pending, the law-drafting process gives
reason to be encouraged.

In November 2004, the Serbian Ministry for Administration and Local Self-Government (Ministry) re-started the reform
process by issuing a new draft Law on Associations. From the outset, the Ministry invited the inclusion and participation
of NGOs. First, the Ministry hosted a roundtable event on the new draft Law and supported the formation of a working
group consisting of local NGOs and an international expert . In April 2005, the Ministry issued a revised draft Law and
requested comments from the NGO working group. In May 2005, the Ministry released a third version of the draft Law,
which largely included the comments of the NGO working group. In November 2005, the Ministry, in collaboration with
the Council of Europe and OSCE, hosted a roundtable on the draft Law, to discuss the draft Law and comments
submitted by the Council of Europe. In addition to representatives of the host organizations, representatives of leading
NGOs in Serbia, academics, and human right lawyers participated in the roundtable. In March 2006, the Ministry re-
convened a meeting of the working group, to present the revised version of the draft Law. Subsequently, the Ministry
issued the latest version of the draft Law on Associations, which the Government has approved.

Paradoxically, therefore, while NGO law reform has stagnated in Serbia, the law-drafting process is a model of an
inclusive, participatory process. If the draft Law is ultimately enacted, the participatory process bodes well for the
implementation of the Law.

Impact of NGO Law Reform: Survey Results

The survey and interview data reveal that the existing legal framework is less than favorable for NGOs operating in
Serbia. These findings are reinforced by the 2005 USAID Sustainability Index for Central and Eastern Europe and
Eurasia, which agrees that “NGOs in Serbia continue to operate with an inadequate, outdated legal framework to
regulate their operations.” In addition to the main governing laws for NGOs, tax-related legislation was also a focal
point of concern for respondent organizations. Additionally, respondents indicated dissatisfaction with the current
relationship between NGOs and the government and are generally skeptical of any future positive developments.
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A) Organizations Surveyed and Interviewed

Of the 30 organizations surveyed, 28 are associations, while two listed themselves as “other,” without specifying a
particular organizational form. None of the organizations surveyed described themselves as a foundation. Most
organizations listed multiple fields of work: 80% focus on human rights, 70% education, 36.7% youth, 20% economic
issues, and 16.7% on women’s’ issues, while none indicated water or agriculture as a field of work. 15 organizations, or
half of all interviewed, indicated “other” as an area of activity, which included additional fields of work such as ecology
and publishing, intersectoral cooperation, animal welfare, and culture and the arts.

Of the 28 associations, five organizations have more than 100 members, of which one has more than 1,000. The
remaining 23 membership organizations have an average of about 25 members. Of all organizations surveyed, 14
(47%) have an annual budget of more than 100,000 €, four (13%) have a budget of between 50,000-100,000 €, 11
(37%) boast a budget of between 10,000-50,000 €, and one has a budget of less then 10,000 €. There is no direct
correlation between the size of the organizational budget and the size of the staff or membership base.

B) The Legal Framework for NGOs

The survey revealed mixed feelings regarding the impact of the current legal framework on the ability of NGOs to carry
out their mission and to attain financial sustainability, as reflected in Figure 5. Many organizations reported a negative
impact; specifically, ten organizations (33.3%) stated that the legal framework has had negative effects on their ability
to carry out their mission, and 14 organizations (46.7%) reported negative effects on their organization’s ability to
become financially sustainable. By contrast, some organizations noted that the legal framework had a positive effect;
eight organizations (26.7%) stated that the law positively influenced their ability to carry out their mission and five
organizations (16.7%) reported that the law positively influenced their ability to sustain themselves financially. The
remainder indicated that the law had no effect or that they had no opinion on the matter.

Figure 5 - Serbia: Impact of Legal Framework
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Most survey respondents were registered between 1991 and 2004, with exactly half registered after November 1999.
Most of these organizations cited multiple reasons for registration (Figure 6). Interestingly, the most common reason
for registration, as indicated by over half of the “Other” responses, was the need to comply with the legal obligation to
register in order to function. The most clearly identified common motivation, as indicated by 18 organizations (60%),
was the desire for the benefits of legal status. Some 12 organizations (40%) were motivated by the belief that
registration would help secure funding. Donor requirements and eligibility for government or tax benefits were also
motivating factors for five organizations (16.7%) and two organizations (6.7%), respectively.

Figure 6 - Serbia: Motivations for Registration
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Survey respondents generally rated the registration process as “easy” under the current legal framework . Only two
organizations rated the registration process as “very difficult” and one rated the registration process as “difficult.”
Interview respondents, however, presented a more mixed assessment of the registration process. On the one hand,
the interviewees reported that the legal framework – and particularly, the FRY Law on Associations – is generally
positive for the NGO sector in Serbia, mainly because the registration procedure is fairly simple. On the other hand,
when asked to reflect on their individual registration experience, all complained of a lengthy process of registration
formalities. One organization related some difficulty in registering certain organizational activities, even though these
activities were not against the law. The wide disparity in the registration practice under Serbian law should be noted.
The FRY Law on Associations and the Serbian Law on Associations create alternative registration systems. Because the
registration procedures under the FRY Law are notably easier than the procedures under the Serbian Law (the Serbian
Law assigning registration responsibility to the Ministry of Interior), most NGOs opt to register under the former.

Respondents were divided about whether the adoption of a new NGO law before 1999 would have provided better
conditions for the development of NGOs in Serbia. Some interviewees speculated that a new law, adopted before 1999,
would have had a positive influence on NGO development in Serbia, or would at least have had the effect of disclosing
the attitude of the Milosevic regime towards the work of NGOs. Others, however, disagreed, suggesting that the
introduction of an improved legal framework would not have been possible in the oppressive environment of the
Milosevic regime; instead, according to these respondents, a new law governing NGOs should have been adopted
immediately after the democratic changes in Serbia in October 2000.
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When queried specifically about the period between the conclusion of the war and the ousting of Milosevic, some
interviewees noted legal barriers relating to the work of foreign NGOs and problems with the tax regulations, including
the inability to register a foreign NGO branch office, and intrusive financial inspections (break-ins by financial police) of
certain NGOs during this period. Most agreed that these problems were more a product of the oppressive political
climate, rather than the legal framework per se.12

C) The Fiscal Framework for NGOs

More than half (53.3%) of the organizations surveyed indicated that the laws and regulations are a major constraint in
obtaining funding (Figure 7). Of greatest concern are the tax laws and regulations. NGOs interviewed highlighted
several specific problems with the fiscal framework, including the following:

Tax regulations that exempt only certain kinds of NGO activities (e.g., sports, culture, environmental
protection), while overlooking other publicly beneficial activities, such as, for example, the protection and
promotion of human rights and the rights of marginalized social groups, educational activities, and others;

The existence of a tax on donations by natural persons;

Vague legal provisions relating to activities that enable financial sustainability, especially economic activity
(selling products or providing services);13

The high tax on income (especially honoraria) for persons involved in various projects for NGOs (the same
tax rate as applied to for-profit companies);14

The complex and unclear procedure for exemption under the VAT law; 

The non-transparent procedure for allocating budgetary funds for the realization of certain NGO activities
in the public interest; and

The lack of an independent institutionalized center for the development of the civil sector.

Interviewees highlighted their concern that the tax law does not explicitly address whether NGOs are exempt from
paying income or profit taxes. Rather, the law provides exemptions for “other legal entities,” which include associations,
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foundations, religious groups, and sports organizations. Generally, under the current tax framework, NGOs are treated
essentially as for-profit companies. That said, exemptions from taxation and VAT may apply to donations provided by
certain foreign/international NGOs that have a special agreement with the state dating back to the Milosevic period.
Unfortunately, in the absence of a clear NGO legal framework or explicit exemptions, government officials are able to
apply the existing tax provisions as they see fit. There are neither special procedures or criteria, nor an independent
fund for the development of the civil sector that would assist in providing significant funding from the state budget.

D) Funding and Sustainability

As shown in Figure 7, more than half (53.3%) of the organizations surveyed indicated that the legal and fiscal
framework was a major constraint in obtaining funding. Most organizations indicated multiple restrictions to raising
funds, the most common one (76.7%) being a lack of resources for fundraising. Respondents also blamed donor policies
for limiting their ability to raise funds (60%). Few organizations (10%) found the lack of fundraising experience to be a
constraint.

Figure 7 - Serbia: Fundraising Constraints

Despite these constraints, most organizations surveyed receive income from more than one source of funding. All
organizations receive funding from a foundation, international organization or other grant-making organization. The
second most common funding source is foreign governments, with 16 organizations (53.3%) receiving funding from this
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source. Only about a quarter of the organizations indicated that they are receiving funding from the central government
(meaning, at the time of the survey, the Union of Serbia and Montenegro), and only about one-fifth receive funding from
the municipal government. Little funding support is derived from businesses or individual donors. Some of the
organizations rely on self-generated income, with seven organizations receiving funds from fee-for-service activities and
two organizations collecting membership fees.

The NGOs interviewed also confirmed that very little funding is available from the Serbian state; in fact, only one
interviewee has ever received money from the Serbian state and none had received any Serbian state funding before
1999. Even where the possibility of budgetary funding exists, it is still extremely rare for the state or municipal
governments to finance the work of NGOs. Some of the organizations believe that the reason for the lack of state
funding is political and reflects a negative attitude of governing parties toward NGOs; according to the NGOs, the
government is reluctant to finance the work of NGOs when some NGOs are openly critical of the government.
Cooperation and funding from local governments may result from situations in which an NGO has close contacts with the
local government officials, but interviewees noted that the funding procedures lack transparency.

Figure 8 – Serbia: Funding Source Trends
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Those organizations in existence since 1999 (26 of the 30) were asked whether or not funding had increased or
decreased since 1999. Most organizations (80.8%) reported that funding from foundations, international organizations
and other grant-making organizations had increased (Figure 8). About 46% noted that funding from foreign
governments had increased since 1999. Funding from the central government had only increased for seven of the
organizations (27%) and funding from municipal governments had only increased for five organizations (19.2%). Few
organizations reported increases in funding from fees-for-services (four organizations), business donors (three
organizations), individual donors (two organizations), and membership fees (one organization). Of the twelve
organizations that reported a decrease in funding, 75% of the organizations reported decreases in funding from
foundations, international organizations or other grant-making organizations. Eight organizations (66.7%) reported
decreased funding from foreign governments. Only one organization indicated that its funding from fees for services
decreased since 1999, and one organization reported a loss of funding from individual donors. None of the
organizations reported a decrease in funding from the central government or municipal government, primarily because
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no such funding was provided prior to 1999.

E) NGO/Government Relations

The organizations interviewed expressed the opinion that the current political situation clearly shows that there is still
no clear public understanding of the role and importance of NGOs. Many in Serbian society continue to perceive NGOs as
a modern invention, imported from the West, whose role is determined by the events of daily politics. Interviewees
suggested that this attitude, which existed in Milosevic’s time, is ascendant in today’s Serbia, and is being reinforced by
the current governing political coalition. While the current situation is far better than the Milosevic period, it is still far
removed from the kind of understanding and recognition that will give civil society a more influential and effective role.

After a short period of “understanding” with the first democratic government in Serbia that seemed to encourage the
recognition of NGOs as partners in development (in the period 2001-2003), the current government appears to be
reversing the process. The genesis of this new trend lies in the formation of the current Serbian government after
elections in December 2003. The leading coalition apparently harbored a negative attitude towards NGOs, as reflected
in comments that the NGO sector should be regulated through tight control of the financing of NGOs, according to the
model set by the 2006 amendments to the legal framework in the Russian Federation. Such governmental attitudes are
quite worrisome, especially as the new draft Law on Associations enters the parliamentary procedure.

Several of the organizations interviewed also noted an increase in public accusations against NGOs made by prominent
politicians and public persons, and publicized through a number of controversial media outlets. As an example, an article
published in early 2004 stated:

Today, even in the Balkans, there is one supranational network of power, made by special representatives,
protectors, executives, soldiers, police, spokespersons, experts, journalists, … whose task is state and
general social engineering and administration in areas of war, post-war, and generally crisis centers. The
question arises whether these people have experience that would qualify them to act in a competent and
impartial way. In self-understanding, their preoccupation lies in human rights, but, by rule, without a major
concern for the poor, refugees, the unsafe... They know only too well what inherited political framework
they should cling to in their reports and conclusions on Serbs and Serbia, in order to please their national
promoters and employers…”15

Such views draw a clear line between those who are “self-proclaimed patriots” (as in Milosevic’s time) and “traitors and
foreign employees.” Faced with such kinds of attacks, NGO representatives in Serbia, and especially human rights
defenders, share a fear that Serbia is heading away from basic principles of democracy. This trend was recently cited in
the quarterly report on the feasibility for accession of Serbia and Montenegro to the EU (February-April 2004), in which
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the Secretary General of the Council of Europe, among others, stated that “...Serbia still lacks the legal framework for
functioning of the NGO sector,” and that “…After the military police intrusion into the premises of the Helsinki Committee
for Human Rights in Serbia, a special concern arises of possible political pressure on NGOs that are dealing with
protection of human rights.”16 On the other hand, recent public opinion polls (CESID, summer 2005) show that human
rights NGOs are the ones best recognized by the public. Unfortunately, there is not a strong cadre of individuals or
organizations able to advocate for the NGO sector.

Afghanistan

Setting the Scene

After the 1989 exit of the Soviet Army, Afghanistan experienced several years of civil war fueled by competing warlords
and power centers within the country. The civil war ended in 1996 with the arrival of the Taliban to positions of power,
under the aegis of restoration of freedom and peace to the ravaged country.

However, the Taliban regime, supported in part by Pakistani elements, ruled with an oppressive hand, and certain
regional leaders formed an opposition – known as the “ Northern Alliance” – to the Taliban. At the same time, a number
of radical Islamic groups, including Al-Qaeda, found a welcoming home in Afghanistan from which they could safely
launch activities in other parts of the world. In 1998, U.S. military actions were taken against their strongholds, without
significant success. By September 11, 2001, the radical “guests” had become well-established in Afghanistan.

Subsequently, after the attacks on New York and Washington in 2001, the US and allied countries, together with the
Northern Alliance and others within Afghanistan, attacked targets late in 2001, with the objective of eliminating both the
radical Islamic bases in Afghanistan, and the host Taliban regime. The main bases were quickly destroyed and the
regime removed from power, although remnants of both remain active within the country to the present day.

In December 2001, at a UN-sponsored conference in Bonn, Germany, the Afghan representatives came to an agreement
providing for a staged reconstruction of an Afghan authority, beginning with a formal transfer of power to an interim
government headed by Hamid Karzai. A national assembly, known as the Loya Jirga, met during 2002 and formed a new
Transitional Government under Karzai’s leadership. The Loya Jirga subsequently enacted a Constitution in 2004,
replacing the 1965 Constitution, which had ostensibly governed the country during the first post-Taliban years. Also in
2004, the first presidential election was held, and Karzai emerged as victor, now serving under the new Constitution.
Parliamentary elections were held in 2005, leading to the seating of a new Parliament in December 2005.

The Legal Framework for Civil Society

A) Prior to the Conflict
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The pervasively stifling political and social circumstances that characterized the country under Taliban leadership
dominated the immediate pre-conflict legal environment for NGOs. To the degree that freedom of association, like the
other “universal freedoms,” was recognized at all, it was strictly circumscribed, and subject to such tight control that it
could hardly be considered a “freedom” at all.

The legal framework governing NGOs under the Taliban regime was based primarily on the Taliban-issued Regulation on
the Activities of Domestic and Foreign Non-Governmental Organizations in Afghanistan.17 Not surprisingly, it contained
numerous deficiencies, both from the perspective of international norms and in terms of practical application. For
example:

NGOs were inadequately defined, leading to confusion about what was being regulated. Even the
requirement that no profit be distributed as such (e.g., as dividends) – also known as the non-distribution
constraint – was lacking.

Registration criteria were not clear and were subject to arbitrary administrative discretion, without time
limits for final action or the right to administrative or judicial review.

Internal governance rules were not prescribed, even by title, and no requirements existed for internal
accountability or responsibility.

Reporting and public accountability rules were draconian in form, but frequently not enforced, a practice
leading to uncertainty and potential arbitrary action by the authorities and evasion by the sector.

Termination provisions were lacking, and liquidation provisions inadequate. Indeed, upon liquidation, NGOs
were required to transfer material assets to the government, either free of charge or through a sale.

B) Since the Conflict

1. Early Reform Efforts (2002-2004)

The Government recognized the importance of developing a comprehensive legal framework for NGOs in Afghanistan
early in the reconstruction period.18 With the support of the United Nations and the Afghan Transitional Government,
work began in August 2002, with technical assistance provided by the International Center for Not-for-Profit Law (ICNL),
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in drafting a new law to replace the Taliban regulation.

With the support of then-Minister of Planning Mohaqeq, a legislative drafting group was formed, comprised of key
ministry representatives (Ministries of Planning, Economy, Rural Rehabilitation and Development, Justice, Labor and
Social Affairs, Finance, and Foreign Affairs) and representatives of the NGO sector.19 The working group prepared a
progressive draft Law on NGOs, which was circulated widely to NGOs throughout Afghanistan. Based on feedback from
NGOs, the draft Law was revised and refined before being submitted to the Ministry of Planning in July 2003. Thus, the
July 2003 draft Law was the product of a broadly inclusive and deeply participatory process, which included both NGOs
and government officials. Unfortunately, due in part to the resignation of Minister of Planning Mohaqeq to compete in
the presidential elections, and in part to the appointment of Minister of Planning Bachardost, the draft Law was not
enacted.

Interestingly, during this process and afterward, certain officials within the Afghan Government prepared and issued
alternative draft laws governing NGOs (e.g., in 2002, in March 2003, May 2003, and November 2004). Each alternative
draft was woefully inadequate and indeed little better than the existing Taliban Regulation. As time passed without any
changes to the regulation of NGOs, tension and distrust grew between the sectors, making it more difficult to approach
reform rationally.

2. The New Legal Framework: Law on NGOs (June 2005)20

The new Law on Non-Governmental Organizations (NGOs) replaces the previous Taliban-era Regulation on the Activities of
Domestic and Foreign Non-Governmental Organizations in Afghanistan from 2000. NGOs are defined broadly to include
both domestic and foreign NGOs; a domestic NGO is defined as “a domestic non-governmental organization which is
established to pursue specific objectives” (Article 5.2). Unlike the Taliban Regulation, the new Law complies with
international standards and good regulatory practices in a number of critical areas:

NGOs are properly defined as not-for-profit entities and bound by the non-distribution principle, thereby
separating them clearly from businesses.

NGOs are able to pursue a wide range of purposes, including both mutual benefit and public benefit
purposes.

NGOs are able to form umbrella groups and coordination bodies.

NGOs are able to join international organizations and create branch offices.
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NGOs may be established by both Afghan nationals and foreigners, and by both natural persons and legal
entities.

NGOs may be formed by just two founding members.

The grounds for denial are limited and objective.

In case of the denial of registration, the registration authority must issue a written explanation to the
NGO.

NGOs may appeal adverse decisions, such as the denial of registration at the outset or the termination of
an operating organization, to a special dispute resolution commission.

NGOs may engage directly in related economic activity, are not prohibited from bidding on government
projects except for those related to construction work, and may receive grants, donations, and other forms
of income.

NGOs are subject to record-keeping, financial auditing, and semi-annual reporting requirements.

The termination of NGOs is subject to notice and the opportunity to respond.

The assets of a liquidated NGO, after payment to creditors, will be distributed to another NGO working for
similar objectives.

Despite these improvements, the new Law still contains gaps, ambiguities, and problematic provisions that could create
difficulties for both the Government and NGOs. For example:

Article 8.8: An organization shall not perform the following activities: … Participation in construction projects and
contracts. Through this provision, NGOs in Afghanistan are prohibited from engaging in construction
projects and contracts, although the precise meaning and scope of the prohibition remains far from clear. 

Article 23.1: Prior to the commencement of work, and after the examination and assessment of the line
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department, an organization shall submit committed project documents to the Ministry of Economy for
verification and registration. Also disturbing is this apparent requirement of advance project approval, the
implementation of which also remains unclear, but potentially could lead to project delays, bureaucratic
burdens and the opportunity for corruption.

Article 24.4: In recruiting foreign workers, an organization shall obtain prior permission from the relevant
authorities and shall inform the Ministry of Foreign Affairs in writing of their arrival, commencement and
termination of work. The purpose of this provision is unclear, as is its implementation, but could create
unnecessary burdens to address an illusory problem.

3. The Fiscal Framework

Afghanistan’s Income Tax Law, enacted in 1965 and amended in 2005, was modeled on U.S. tax law. The Income Tax
Law defines a category of "Tax Exempt Organizations" (Article 10). To qualify as an exempt organization, an
organization must be (1) "established under the laws of Afghanistan," (2) "organized and operated exclusively for
educational, cultural, literary, scientific, or charitable purposes," and (3) "[c]ontributors, shareholders, members or
employees either during the operation or upon dissolution of the organization … must not benefit from the
organization." The contributions received and income from the necessary operations of qualifying organizations are
exempt from taxation.

The Afghan Ministry of Finance has made available an income tax manual, which provides some guidance on application
procedures for exempt status. The Income Tax Manual does make clear that it is the Ministry of Finance, and not the
organization itself, that determines whether or not the organization qualifies for the exemption.

There are currently no tax incentives available for either individual or corporate donors making cash or in-kind
contributions to NGOs in Afghanistan.

The Customs Law was enacted in April 2005. It does not provide for exemptions from customs duties for NGOs per se,
but does exempt "[g]oods provided for government projects funded by loans or imported to the country by or for public
and private foreign and international relief and development agencies." (Article 27(2)(5)). Thus it appears that the
imported goods of many foreign organizations - as private relief and development agencies - may qualify for
exemptions, while domestic organizations will have to pay full customs duties on nearly all imported goods. Domestic
organizations may be able to benefit from a few general exemptions, such as those covering fuel and certain medical
goods.

4. The Law Drafting Process
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The newly elected Afghan Government placed priority on the enactment of a new NGO law. The Ministry of Economy
issued a new draft law in February 2005. The draft Law was based in part on the ICNL-assisted draft of July 2003, but
also included significant differences that sought to control and sometimes stifle NGO activity.

In response to objections from the NGO sector as well as the international community, the Ministry undertook to further
develop the draft Law. Through meetings with NGO and Government representatives, some efforts were made to invite
comments and feedback from the NGO community. As a result of this process, the draft Law underwent a series of
revisions between February and June 2005. Among the most significant improvements were the following:

Improved establishment criteria; 

Reduced registration fees; 

More reasonable reporting requirements; 

More reasonable requirements relating to independent audits; 

Improved liquidation procedures; and 

NGOs not excluded from bidding.

In response to the controversy surrounding the bidding exclusion (Article 8.8) – as contained in a late March 2005 draft
backed by the Cabinet – President Karzai reacted quickly and appointed a joint task force, consisting of government
officials and international donor representatives, to develop final recommendations regarding Article 8.8 and the draft
law generally. In early May, the task force recommendations were submitted to the Government. President Karzai
signed the new Law, which became effective immediately upon his signature in June 2005.

The Impact of NGO Law Reform: Survey Results

A) Organizations Surveyed and Interviewed

Data was collected from 30 organizations through the completion of a survey questionnaire, and from six organizations
through interviews. Of the survey respondents, 19 are domestic organizations and 11 are international organizations.
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Of those interviewed, three are domestic and three international. All surveyed but one are registered as NGOs; the one
exception is registered as a social organization.

Participating organizations are active in a variety of fields, including education (70%), water (63%), agriculture (60%),
health (56%), women (53%), youth (37%), economic development (33%), as well as advocacy, human rights, peace and
democracy, social welfare, microfinance and environmental protection.

Most of the organizations (87%) boast an annual budget of greater than $100,000. Only four organizations have a
budget of less than $100,000.

B) The Legal Framework for NGOs

NGOs surveyed were divided on the question of how the legal framework impacted on their ability to carry out their
mission and to sustain themselves financially. Represented in Figure 9, 13 NGOs (43.3%) indicated that the legal
framework positively affected their ability to carry out their mission; 14 NGOs (46.7%) noted a negative impact. 8 NGOs
(26.7%) indicated that the legal framework positively affected their ability to sustain themselves financially; 5 NGOs
(16.7%) noted a negative impact. 14 NGOs (46.7%) noted no impact and 16.7 had no opinion.

Regarding registration, those organizations surveyed were registered between 1961 and 2002. Most were registered in
Afghanistan after 1991. At the time of the survey, all but one organization had undergone re-registration with the
Ministry of Economy under the new Law on NGOs. The reasons given for registration are, in order

Figure 9 - Afghanistan: Impact of Legal Framework
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of priority, (1) donor requirement to receive funding (63%), (2) the desire to secure the benefits of legal status (60%),
(3) the belief that registration would help to secure funding (47%), (4) eligibility for other government benefits (37%),
and (5) eligibility for tax exemptions (23%).

Figure 10 - Afghanistan: Motivations for Registration
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The results were mixed regarding the ease/difficulty of the registration process. 52% found the process difficult or
rather difficult. About half that number (24%) found the process very easy or rather easy. And 20% of those surveyed
gave the registration process a ‘middle’ rating.

When asked specifically about the recently-required re-registration process, views were mixed. Some had no
complaints, even lauding the process as helpful in distinguishing between legitimate NGOs and for-profits. Others
described the process as unclear and wasteful; 54% of NGOs indicated that the re-registration process had been
difficult. Some NGO interviewees complained of unclear procedures and multiple return trips to the Ministry.

When asked about changes in the law affecting NGOs since November 2001, more than half of those surveyed (57%)
noted positive changes on their ability to operate. At the same time, the majority of those surveyed (74%) also noted
negative changes on their ability to operate. Positive changes on the NGOs’ ability to operate included:

Clear legal status for NGOs, with false NGOs being ‘weeded out’ through the re-registration requirement; 

NGOs distinguished from construction companies and the private sector;

Increased trust and credibility for NGOs, due to the prohibition against NGOs engaging in construction
work; 
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Clear focal point for government supervision in the Ministry of Economy;

Increased accountability for NGOs through reporting;

Improved coordination between NGOs and the government and cooperation in performing the activities;
and 

Increased involvement of females in project implementation.

The survey revealed that legal changes since November 2001 had negative impacts on NGOs’ ability to operate in the
following ways:

The prohibition against NGOs engaging in construction work, which creates inefficiencies, especially where
NGOs have demonstrated capacity and expertise;

The requirement of advance project approval for NGO projects;

Foundations are not accepted as NGOs;

The confusion and inefficiencies of the re-registration process, which wasted resources of the government
and NGOs; 

Relationships with the governments need more time and resources;

The confusion between different government ministries and departments regarding reporting and
monitoring of NGOs;

The lack of coordination and tangled bureaucracy between national and provincial levels of government
agencies;

The local language requirement for NGO reporting (all reports must be in Dari);
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The lack of capacity and expertise within governmental agencies for the real costs that NGOs must absorb;

Ongoing government interference in the internal affairs of NGOs; and

Delay in project implementation because of relationship with different government organizations.

Interestingly, NGO interviewees indicated that the 2003 draft law, if enacted, would have been much more enabling and
comprehensive. The 2005 Law is seen to be an improvement over the prior legal framework, but its full impact will
depend on the implementation; thus, it remains too early to tell. Concerns with implementation are rooted in
inconsistent government decision-making and the lack of uniform interpretation. Nonetheless, all NGOs interviewed
agreed that had the Law been enacted earlier, it would have done much to prevent the kind of negative atmosphere
currently surrounding NGOs.

C) The Fiscal Framework for NGOs

Given the fact that the Law on NGOs was enacted only in June 2005, and given the fact that the Income Tax Law is in
the initial stages of implementation, it is premature to judge clearly the full impact of the fiscal framework on NGOs.
Much will of course depend on the implementation of these two laws, in addition to other government regulations and
practices. Nonetheless, to date, 30% of organizations surveyed identified the laws and regulations as an impediment to
raising and obtaining funds (Figure 12).

NGO interviewees complained of the following specific fiscal framework issues:

The prohibition, in the NGO Law, against NGO participation in construction projects (although it is unclear
how this will be implemented);

Income tax on NGO personnel; and 

Problems in receiving funds from the government.

Regarding the tax framework, NGOs indicated that they generally benefit from exemptions on project-related imports.
Taxation of NGOs, at this time, does not affect NGO program activity decisions.

D) Funding and Sustainability
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As might be expected, NGOs in Afghanistan are overwhelmingly supported by foreign donors. 73% of those surveyed
receive funding from foundations, international organizations or other grant-making organizations; 56% receive funding
from foreign governments. Interestingly, surveyed NGOs also receive substantial funding from individual donors (50%)
and from the Afghan Government (40%). Somewhat fewer receive funding from business donors (13%) or generate
their own income through fees-for-services (23%).

Also not surprisingly, the survey revealed strong funding increases for NGOs from most income sources since November
2001 (Figure 11). Most dramatic is the 83% increase in funding from foundations, international organizations or other
grant-making organizations. Both foreign government funding and Afghan government funding for NGOs increased
significantly, by 37% and 33%, respectively. Funding raised from individual donors and business donors also increased,
by 33% and 10%, respectively. Fees-for-services showed about a 7% increase.

The same respondents reported decreased funding from certain sources, including (1) foundations, international
organizations or other grant-making organizations (27%), (2) individual donors (10%), (3) foreign governments (7%),
and (4) both the Afghan Government and fees-for-services (3%).

Figure 11 - Funding Trends
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As for constraints in raising and obtaining funds, 73.3% of respondents blamed donor policies, and 30% pointed to the
laws and regulations (Figure 12). Just 17% highlighted funding resources and 13% the lack of fundraising experience as
constraints.

Figure 12 - Afghanistan: Fundraising Constraints
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E) NGO/Government Relations

Building on the legacy of distrust and suspicion between the government and NGOs during the Taliban era, anti-NGO
sentiment grew steadily in Afghanistan during the post-conflict period. As the Afghan Government faced the difficult task
of rebuilding the country, certain government representatives came quite quickly to view the NGO sector not as an
important contributor to reconstruction, but as a potential obstacle. Many within the Afghan Government believed (and
still believe) that the NGO sector was competing for limited foreign funding, competing for high-quality local staff, and
often misusing the funds it received for private inurement. The result was that NGOs worked in an increasingly hostile
environment, fueled by the deteriorating security situation and uncertain political future of the country. Government
accusations that NGOs squander money and live in luxury also undermined NGO credibility among the general public.

Moreover, there is a lack of legal expertise among NGOs. ACBAR, with support from ICNL, serves as the primary source
of NGO-related legal information. NGOs generally have little knowledge of the laws affecting them, which contributes to
an atmosphere of uncertainty.

Section 3: Analysis of Findings

I. Impact of Law Reform Initiatives on Development and Sustainability

A) Sequencing: Impact of Delays in Legal Reform
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What are the impacts of delayed reform of the legal framework governing NGOs?

i. Brief Legal Vacuum in Kosovo

The initial, if short-lived, legal vacuum for NGOs in Kosovo posed an immediate problem for organizations responding to
the humanitarian crisis in the wake of the war, as well as an obstacle to the development of civil society generally. As
highlighted above, the lack of a clear legal framework in Kosovo led to many questions, including how to deal with the
flow of donor aid, how to provide legal personality and legal protection for legitimate groups and organizations, and
how to prevent fraud and abuse by unscrupulous individuals.

Civil society in Kosovo prior to the conflict was largely based on informal community networks. Reportedly, there were
only some 10 organizations formally registered as NGOs at the close of the 1999 conflict. The uncertainties in the legal
framework were clearly one of the primary obstacles to the development of a multi-layered civil society, with strong
formal associations and foundations.

With the close of the conflict, the influx of donor funds enabled humanitarian aid and reconstruction activity to flow into
Kosovo rapidly. As revealed in the survey research, many Kosovar NGOs were created and formed as a result of donor
initiative – since most donors work with only formally registered groups. Thus, the impact of donor-imposed agendas,
which commonly affects development and civil society in any post-conflict environment, was particularly acute in a
context like Kosovo, with so few pre-existing NGOs. The surge in donor funding may have contributed to NGO activism,
but simultaneously may have undermined local initiatives, aimed at longer term goals, and guided by clear missions.
Furthermore, the influx of funding to NGOs, where NGOs were operating in a legal vacuum, may have fueled
governmental suspicion and distrust of the NGO sector, as NGOs were perceived more as spenders of international
money rather than as partners in the process of reconstruction.

ii. Living Under the Taliban Law in Afghanistan

Unlike Kosovo, the NGO sector in Afghanistan was governed by the pre-conflict legal framework not for a mere five
months, but for nearly four years. During this extended period of post-conflict reconstruction, NGOs found themselves
operating in an environment increasingly marked by suspicion, distrust, and even hostility toward NGOs and the sector
as a whole. “The three great evils Afghanistan has faced in its history are communism, terrorism, and NGO-ism.” These
words, attributed to President Karzai, capture the intensely negative views surrounding NGOs in Afghanistan. Many in
the government and among the general public came to believe that NGOs were engaged in profit-making activities and
siphoning foreign aid money away from the Afghans for whom it is intended.21 NGOs became the scapegoat for a wide
range of perceived abuses, from wasting billions of dollars of development aid to driving sports utility vehicles, from
hiring the most talented local staff to paying inflated salaries to foreign consultants, from living luxurious lifestyles to
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throwing wild parties and orgies.

The negative perceptions of the sector developed quickly during the post-conflict period. As early as August 2002 – less
than a year into the post-conflict period – Minister for Rural Rehabilitation and Development Hanif Atmar claimed that of
1000 registered NGOs at the time, only about 100 were legitimate NGOs, engaged in not-for-profit missions; the others
were allegedly taking profit and siphoning aid money away from those in need. Over the next three years, with no legal
reform enacted, the public image of NGOs continued to deteriorate. In December 2004, then-Minister of Planning
Ramazan Bashardost announced the Ministry’s intent to terminate nearly 2,000 NGOs, a plan that – though never
carried out – was generally welcomed by the general public. The Ministry did, however, successfully place a moratorium
on the registration of NGOs, which remained in effect for more than six months, until June 2005. Former Minister of
Economy Dr. M. Amin Farhang, who became responsible for NGO registration and supervision in January 2005, soon
after described NGOs as “running wild” and repeatedly expressed the need to control their activities.

Arguably, these negative perceptions were rooted, at least in part, in misunderstanding regarding the definition of who
NGOs are, what they do and how they operate. NGOs were often blurred with private contractors, with foreign
embassies, and with U.N. agencies in the minds of the Government and the eyes of the public. Arguably, the negative
perception stemmed, inevitably, from the fact that donors often prefer to address reconstruction needs through NGOs
rather than through the young Afghan Government.

It seems at least as certain, however, that the inadequate legal framework for NGOs, carried over from the Taliban
period, left NGOs to operate for too long in an ambiguous, uncertain legal space and fueled the atmosphere of suspicion
and distrust. Specific problems directly traceable to the legal framework included the following:

The lack of a clear definition of the term “NGO” left an open door for false NGOs – including for-profit
companies – to become registered as NGOs. According to many within both sectors, the failure to clearly
define an NGO led, at least in part, to abusive practices. It was perceived that some NGOs, if not many
NGOs, were actually engaging in business practices as their primary purpose; in other words, businesses
were masquerading as NGOs. This perception seemed to be confirmed when, in February 2006, more than
1600 of 2355 registered NGOs were terminated for failure to apply for re-registration during the required
re-registration process under the new Law.

The lack of clear rules for internal governance of NGOs helped undermine the confidence of the
Government and public in the transparency and accountability of NGOs. The concern within Ministry circles
and among the public that NGOs misuse funds by operating NGOs for profit purposes, by using donor
money to enrich the founders and staff, and by failing to fulfill their public benefit purposes could have
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been addressed in part through strengthened internal governance procedures. The lack of appropriate
restrictions on self-distribution and private inurement contributed to the erosion of trust in the NGO sector.

The lack of clear requirements relating to reporting and monitoring created confusion within both sectors
and between the two sectors. Compliance with reporting was reportedly low, partly because there was no
reporting form, partly because it was unclear how often reports were due (on a quarterly or bi-annual
basis), and due in large measure to uncertainty over the applicable regulation and the focal point for
reporting.

The growing skepticism and hostility surrounding the NGO sector led, in 2005, to pressures to enact a new law as
quickly as possible, rather than through a balanced, deliberative, participatory approach. Compared with the 2003 law
drafting process (which led to a progressive draft law that was not enacted), there was less opportunity during the
2005 drafting process for NGO input and participation. The final recommendations made by the U.N. and other donor
agencies were not given the consideration they deserved. The Minister of Rural Reconstruction and Development
commented at the time that it was too late for many to approach reform rationally.

iii. Ongoing Delay in Serbia

In the initial period following Milosevic’s ouster in 2000, NGOs were optimistic about an improved environment. Since
that time, however, legal reform efforts have stagnated. Multiple draft laws have been produced and discussed, but
none has been enacted. Perhaps Serbia is closer now than ever before to the adoption of a new framework law for
associations; but past experience makes many skeptical. For the time being, the NGO legal and fiscal framework in
Serbia still awaits transformation.

The current regulatory framework for NGOs remains outdated and inadequate, and falls short of international standards
and regional best practices in a number of significant areas. For example:

The scope of the Constitutional freedom of association is ambiguous, as it may be interpreted to apply to
every person, regardless of his or her nationality and domicile, or to citizens only;

Registration of associations is mandatory, thus precluding various forms of civic initiatives from operating; 

Foreign persons, in addition to minors and legal entities, may not be the founders of an association; 
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The ability of persons convicted of crimes to found associations is restricted; 

The prescribed minimum number of founders of an association (ten) is unduly high; 

The registration authority is given broad discretionary power in the process of registration and dissolution
of associations and foundations; and

Foreign NGOs operate in a legal vacuum and are in fact unable to establish a branch office in Serbia; their
activities are currently governed by practice that has no support in law.

The tax framework for NGOs also needs to be modernized, in order to provide more incentives for philanthropic giving.
The notion of “public benefit” in the Corporate Income Tax Law is construed narrowly and does not include a number of
activities that are typically deemed “public benefit,” such as consumer protection, the rule of law, human and minority
rights, and social and economic development. In addition, there are no tax incentives for individual giving to NGOs.
Finally, the VAT Law may have serious ramifications for the sustainability of NGOs in the long term, in that it fails to
provide for exemptions on certain transactions (in which NGOs are commonly engaged) that are allowed by the EU Sixth
Directive on VAT.

The delay in revising and updating the basic framework legislation has also retarded the development of meaningful
partnership between the sectors. NGOs have not only failed to build partnerships with the Serbian government, but
have on occasion been met with open hostility from numerous officials. The overarching question for the sector is
whether the past failures to realize needed reforms, exemplified by delays in the passage of the draft Law on
Associations, will be overcome with the enactment of the current draft Law, or will give way to yet more delay, thereby
leading to a further deterioration of the current situation.

The delay in NGO legal reform has potentially even broader consequences for Serbia: Serbia’s relation with the EU and
chances for accession. Notably, in a 2004 report on the feasibility for accession of Serbia and Montenegro to the EU, the
Secretary General of the Council of Europe stated that “...Serbia still lacks the legal framework for functioning of the
NGO sector”, and that “…After the military police intrusion into the premises of the Helsinki Committee for Human Rights
in Serbia, a special concern arises of possible political pressure on NGOs that are dealing with protection of human
rights.”22 It is difficult to judge how direct the connection is between the lack of an adequate legal framework and the
intrusive governmental actions cited in the EU report. Regardless, however, the Helsinki Committee incident
underscores the urgent and, as yet, unmet need for legal reform in Serbia.

B) Impact of Legal Reform
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What are the impacts of reform of the legal framework governing NGOs?

i. Enabling Framework in Kosovo?

The enactment of Regulation 1999/22 helped answer many of the outstanding questions swirling in the immediate post-
conflict legal vacuum in Kosovo. The Regulation immediately enabled the creation of and set the terms of operation for
the many relief organizations dealing with returning refugees and others needing food, shelter, medicine, post-war
reconstruction, and other humanitarian efforts. Perhaps more significantly, the Regulation legitimized associational
activities of Kosovo-based organizations and gave them the protections of law – those rights and protections that were
unavailable only a few months earlier. It further created the basis for the development of well-governed, accountable,
and financially sustainable organizations with the introduction of rules regarding internal governance, external
oversight, and income generation, as well as tax and other benefits.

While admittedly an incomplete measure of the vibrancy of the NGO sector, the number of NGOs does serve as one
important indicator of the ease of registration and the health of the sector. The NGO Regulation opened the door to the
immediate growth of the NGO sector in Kosovo. The number of NGOs registered in Kosovo grew from approximately 10
registered as of the close of the war, to 250 by the end of 1999, and to more than 2500 at present.

More importantly, however, as the survey revealed, the revised legal framework positively affected the ability of NGOs
to carry out their missions, and is believed by many to have positively influenced their ability to sustain themselves
financially. The new legal framework clearly defined NGOs, provided for easy registration, set out basic rules of internal
governance and accountability, created a public benefit status for NGOs (the basis for tax exemptions), and allowed
NGOs to engage in economic activities.

While NGO/government relations are reportedly strained, the tension apparently flows less from the legal framework
per se, and more from the transfer of regulatory authority from UNMIK to the PISG, and from the uncertain political
status of Kosovo itself. While there are positive examples of cooperation (in the form of government grants and
cooperative ventures) between the sectors, tensions are fueled also by a lack of effective communication between
governmental institutions and more effective cooperation between the sectors.

ii. Better Late than Never in Afghanistan?

The enactment of the Law on NGOs in June 2005 has generally been welcomed as a positive development for
Afghanistan. Certainly the survey revealed that the new Law is perceived to be an improvement over the prior legal
framework. That said, with so much depending on implementation, and the survey conducted so soon after the Law
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was enacted, it is difficult to say with certainty how, and to what extent, the new law will positively impact Afghanistan
and the NGO sector. The re-registration process, being the first regulatory impact that the Law has made in the
operating lives of most NGOs, was viewed positively by some and negatively by others. On the positive side, the re-
registration process led to the termination of approximately 1600 NGOs, which were perceived by many to be false
NGOs (that is, businesses masquerading as NGOs) or inactive NGOs. On the negative side, the implementation of re-
registration was criticized by many for being inconsistent, inefficient and wasteful of resources.

As for other issues, the new Law has clearly redressed some of the outstanding problems festering under the prior
framework, left others unresolved, and introduced new issues of concern. On the positive side, the new Law clarified
the definition of ‘NGO’, prescribed a liberal framework for establishment and procedural safeguards for registration, and
clarified the reporting and monitoring requirements. On the negative side, the Law still largely fails to address internal
governance standards, missing an important opportunity to improve NGO transparency and accountability. Problematic
provisions, also highlighted above, prohibit construction activity and require advance project approval, among other
issues. The ability of the improved legal framework to restore NGO credibility and establish more trust with the
government remains to be seen.

To consider alternative scenarios, it does seem likely that the NGO sector in Afghanistan would have benefited from
either (1) the enactment of the progressive draft Law of 2003 (according to NGOs interviewed, the 2003 draft, if
enacted, would have been far more enabling for the sector) or (2) the earlier enactment of the Law that was ultimately
enacted in June 2005 (which, while not as enabling as the 2003 draft Law, was nonetheless welcomed). NGO
interviewees agreed that the earlier enactment of either the 2003 draft Law or the actually enacted Law would have
prevented much of the negative criticism directed at the sector and improved their credibility and public image.

While the new Law has been generally welcomed, there is some question as to its ability to substantially improve the
operating atmosphere for NGOs. Subsequent developments have made many skeptical. For example, the Ministry of
Economy issued implementing regulations (largely focused on re-registration) which confused, rather than clarified, the
re-registration process. In addition, implementation in the first two years following the enactment of the Law has
proved inconsistent and unpredictable. Furthermore, the Law remains pending before the Afghan National Assembly; as
with all other legislation issued by the Karzai government prior to the seating of the Assembly, the Assembly has
authority to accept, reject, or revise the Law as it deems appropriate.

iii. Restrictive Reform in Iraq

While Serbia does not provide an example of reform, Iraq, a more recent post-conflict (or current conflict) environment,
does. There, like Kosovo, the provisional government (the Coalition Provisional Authority or CPA) enacted, reasonably
quickly, an ordinance which set the legal framework for NGOs. In November 2003, without the participation of civil

http://pdfcrowd.com/html-to-pdf-api/?ref=pdf
http://pdfcrowd.com/customize/
http://pdfcrowd.com/redirect/?url=http%3a%2f%2fwww.icnl.org%2fresearch%2fjournal%2fvol9iss4%2fspecial_1.htm&id=ma-130906002337-c4b03ecb
http://pdfcrowd.com


pdfcrowd.comopen in browser PRO version Are you a developer? Try out the HTML to PDF API

society, the CPA issued Order #45 on the Regulation of Nongovernmental Organizations. The order was motivated by
the CPA’s interest in enhancing security, and in particular, in making sure that NGOs operating in Iraq were registered,
and their operations and sources of funding closely monitored.

Order #45, however, unlike the Kosovo Regulation, was largely restrictive, burdensome, and controlling. Problematic
regulatory approaches included the following:

A burdensome registration procedure, requiring substantially more information, than is required in most
countries to register an NGO, which may effectively serve as a barrier to the establishment of small,
nascent Iraqi NGOs;

A mandatory registration requirement for all NGOs, embracing informal groups within its sweep, which
would mean that even small neighborhood groups must register to carry out their activities, in clear
violation of the right to freedom of association as protected by international law;

A staff disclosure rule, requiring the identification of foreign staff and the address of the organization to be
made public in a register, which many organizations felt would put them at risk for attack, given the
dangerous security situation in the country; and 

Extensive powers given to the supervising Ministry to investigate and deny or suspend registration of
organizations.

Not surprisingly, the Order was met with opposition and criticism both within Iraq and internationally. Some
organizations threatened to disobey the Order, or at least some of its provisions, and called on other NGOs to do the
same. Initially, NGOs experienced serious difficulties in registering. By May 2004, despite the submission of over 100
applications to register, not a single application had been granted. Ultimately however, the registration office began to
register organizations, and today many are registered and carrying out their missions.

Despite reform efforts in 2004 (prior to the transfer of power from the CPA to the Iraqi transitional government), and
more recent initiatives (for example, a draft law was prepared but rejected in 2006), Order 45 continues to remain in
effect. Reportedly, however, the thousands of registered NGOs are carrying out a wide range of activities, despite the
restrictive governing framework and continuing violence.

C) The Capacity and Sustainability of the NGO Sector
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What is the impact of the legal framework on the capacity and sustainability of NGOs in post-conflict
environments?

i. Strong Sector in Kosovo?

The legal framework, based on a majority consensus, has positively affected the ability of NGOs to carry out their
missions, and is believed by many to have positively influenced their ability to sustain themselves financially. Of the
countries surveyed, it is Kosovo that boasts that most enabling framework, and this has had a directly positive impact
on the sector.

Of most concern to the NGO sector is the fiscal framework: tax laws, and specifically the VAT law (which typically has a
disproportionate impact on NGOs). Of the organizations surveyed, 58% felt that the laws for NGOs should better clarify
the relationship between the private sector and NGOs connected to the financial support of their activities and
applicability of the tax law and VAT. These problems affecting the financial sustainability of the sector are reflected in the
2005 USAID Sustainability Index, which assigned this dimension the lowest score for Kosovo.

The funding sources for NGOs, while still predominantly drawn from foundations or international organizations, as well
as foreign governments, are beginning to become more diversified. It appears, as found in the USAID Sustainability
Index (2004), that while NGOs have started raising funds from local sources, few see local funding as a source of
financial viability in the near future. Although volunteerism is deeply rooted in Kosovo (recognizing the enormous
volunteer efforts, including the voluntary taxes paid, that supported Kosovar society prior to 1999), neither the culture
of philanthropic giving nor the practice of government funding has yet developed to a point of significant support for the
formal NGO sector. Thus, despite a positively enabling basic framework regulation, NGOs in Kosovo remain in an
uncertain period of development.

The organizations also expressed concerns about the current negative governmental attitude towards NGOs and their
work. While mechanisms are in place to distribute funds from the government to NGOs, many organizations explained
that these grants only went to organizations concerned with certain activities and with close relations with the
government. In addition, according to the survey, distrust between the government and NGO sector has increased as a
result of poor communication and misunderstanding of the role of NGOs. The Government is apparently as apt to treat
NGOs as opponents rather than partners. Thus, the more positive legal framework in Kosovo has not led to clearly
improved relations with the Government. That said, the poor relationship, as noted previously, can be blamed on the
other factors beyond the legal framework, specific to Kosovo’s transition. Moreover, there is no indication that the
NGO/government relationship in Kosovo has reached the depths it has in either Afghanistan or Serbia.

In sum, the legal framework in Kosovo has enabled NGOs to participate constructively in the transition process in
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Kosovo. The NGO sector, despite the sometimes negative influence of donor-driven agendas, has grown in numbers and
developed its overall capacity during the post-conflict period. Yet while the underlying framework legislation for NGOs is
positive, NGOs are greatly concerned about other laws affecting their work and their disintegrating relationship with the
government. The state of the NGO sector in Kosovo thus remains in a fragile state, and faces significant challenges in
the future. It will be important to ensure that the situation for NGOs in Kosovo does not decline with the enactment of
regressive legislation or inhibiting tax regulations.

ii. Recovering Sector in Afghanistan?

The delay in reforming the legal framework for NGOs has indisputably had a negative impact on the atmosphere and
environment in which NGOs operate in Afghanistan. NGOs’ role in Afghanistan’s reconstruction process has been
undermined by the distrust and suspicion surrounding their activities. The atmosphere of distrust has hindered the
ability of NGOs to carry out their mission in several concrete ways: (1) by requiring advance approval for projects and/or
proof of approval with the line ministries (creating project implementation delay), (2) through multiple follow-up
requests for documentation and reporting, which are not clearly specified in the law (distracting the NGO from actual
project implementation), and (3) by reducing opportunities for partnership with government.

With the new Law on NGOs, there is some indication that the situation is improving. About half of the surveyed NGOs
indicated that the legal framework positively affected their ability to carry out their mission, and half noted a continuing
negative impact. There was an equally divided response to the question of how the legal framework affected their
ability to sustain themselves financially.

The fiscal framework – that is, the tax law and provisions in the NGO Law affecting funding – presents NGOs with both
obstacles and opportunities. As for opportunities, the NGO Law does allow NGOs to engage directly in economic
activities. In addition, the tax law, which is in the early stages of implementation, does provide for exemptions for those
NGOs pursuing certain specified (public benefit) activities. Both of these regulatory approaches are considered good
practice, and if implemented progressively, should prove important for NGO sustainability. As for obstacles, some NGOs
have practical difficulties in receiving funding from government. Moreover, Article 8.8 of the NGO Law, which prohibits the
participation of NGOs in construction projects, presents a direct legal barrier to any activity – and therefore funding
support – in this field of work. It is premature to judge the full impact of the fiscal framework on NGOs, but early
indications present a mixed picture.

The predominant funding sources for NGOs in Afghanistan are foreign donors, in the form of foundations, international
organizations or other grant-making organizations, as well as directly from foreign government donors. This is not
surprising. What is somewhat surprising is that NGOs in Afghanistan already are developing more diversified funding
sources, with a substantial number receiving support from individual donors (50%) and from the Afghan Government
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(40%). Nearly one-quarter of those surveyed generate their own income through fees-for-services. These findings
indicate both that NGOs are becoming rooted in their communities and that their opportunities for financial sustainability
are relatively diverse.

The single greatest obstacle to the development of civil society and the role of NGOs in the transition process has been
the hostile NGO/government relationship, which has increased over time (at least through 2005). Indeed, opportunities
for partnership with government have been weakened by the increasingly hostile atmosphere. The Ministry of Economy,
in drafting the Law on NGOs in 2005, originally included a provision to prohibit NGOs from bidding on all government
projects. The government concern stemmed from the perception that NGOs were preventing the growth of the private
sector, by competing with for-profit organizations and contracting with the Afghan Government on projects which for-
profits are better qualified to complete. Indeed, despite the fact that the Ministry of Health and Ministry of Education
had close relations with many NGOs in meeting the needs within their respective fields, the bidding exclusion still
received the support of the Cabinet. Fortunately, before the Law was enacted, the bidding exclusion was watered
down into an exclusion from construction activity only – thereby leaving NGOs free to bid on government projects in
other areas.

In sum, the legal framework in Afghanistan – at least until the new Law was enacted in June 2005 – created confusion
and uncertainty among NGOs, and distrust and suspicion between the NGO sector and government. The resulting
environment hindered NGOs from participating more constructively in the transition process in Afghanistan. The NGO
sector grew rapidly during the post-conflict period, with up to 2355 organizations registered by the time of the
moratorium in late 2004. With the new Law, most of these organizations (more than 1600), however, were terminated
as a result of their failure to file for re-registration under the new Law, seemingly indicating a disproportionately large
number of ‘false’ NGOs or, at least, inactive NGOs. The new Law may be a turning point, helping to restore some clarity
to the regulatory framework and some trust between the sectors, but that will depend on implementation. The state of
the NGO sector in Afghanistan thus remains in an uncertain state, especially in light of the now deteriorating security
situation.23 Significant challenges facing the NGO sector include questions of capacity and mission delivery, financial
sustainability, and especially NGO/government relations.

iii. Stagnating Sector in Serbia?

Since the applicable laws are not consistent with the Serbian Constitution, NGOs operate in an environment of
ambiguity and uncertainty. Moreover, the existing laws are not consistent with each other; the FRY and Serbian laws
governing registration of associations establish alternative procedures; despite the fact that the federal republic gave
way in 2003 to the Union of Serbia and Montenegro, the federal registration procedures is still available. The survey
results revealed mixed feelings about the impact of the current legal framework; more NGOs, however, believe the legal
framework has a negative rather than a positive impact on their ability to carry out their mission and to attain financial
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sustainability.

Of substantially greater concern to NGOs than the impact of the law on carrying out their missions or the registration
process is the impact of the fiscal framework on financial sustainability. Most organizations surveyed indicated that the
laws and regulations, and especially the tax laws, are a major constraint in obtaining funding. Limited tax exemptions,
limited donor incentives, confusing VAT exemption procedures, and non-transparent government funding procedures all
act to inhibit, rather than sustain, the development of the NGO sector in Serbia. With the legal framework still in need of
reform, the government and NGO sectors in Serbia are much further from addressing secondary (but equally important)
reform issues, relating to taxation and government funding relationships.

The funding for Serbian NGOs, as is the case in Kosovo and Afghanistan, is still primarily drawn from foundations,
international organizations or other grant-making organizations, as well as foreign governments. There are differences,
however. In fact, fewer organizations are receiving government funding in Serbia than in Afghanistan, and little support
is derived from private donors in Serbia (unlike Afghanistan, at least in the case of individual donors). The lack of
diversification in this snapshot of NGO funding is reflective of the lack of legal changes.

Current relations between NGOs and the state are in a precarious, and arguably deteriorating, condition. On the
positive side, the preparation of a draft Law on Associations, if enacted, could open a new and improved era for NGOs
(and especially associations) operating in Serbia. On the negative side, however, government rhetoric has indicated
interest in tightening control over NGOs, along the lines of the recent restrictive reforms in Russia. Moreover, it is not
clear that the current government is inclined to enact the draft Law. Until the basic framework legislation is reformed, it
is highly unlikely that the government will prioritize regulatory improvements in areas concerning fiscal rules and
partnership.

In sum, the current legal framework for NGOs in Serbia negatively influences the ability of the NGOs to operate
effectively and to contribute to Serbia’s transition. The post-conflict period in Serbia has not witnessed a demonstrable
growth of capacity within the NGO sector. Reform to the underlying framework legislation for NGOs is still urgently
needed; NGOs are greatly concerned about their fiscal treatment and the potentially disintegrating relationship with
government. The state of the NGO sector in Serbia is perhaps best described as stagnant; its growth depends in large
measure on the creation of a more enabling legal environment.

II. The Role of NGOs in Supporting Transition and Promoting Stability

A) NGOs in Transition

What is the role of the legal environment in improving NGO capacity as a country transitions from post-conflict
to greater stability?
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The post-conflict period can be divided into distinct (but overlapping) phases. The first phase, immediately following the
conflict, can be called the emergency or crisis phase, in which the primary objective is to provide emergency relief and to
respond to humanitarian needs. Second, the crisis phase gives way to the reconstruction phase, in which the primary
objective is to re-build and begin to address longer-term needs. Finally, a post-conflict country should transition to a
consolidation phase, in which the civil sector strives for a higher level of development and maturity.

During the emergency or crisis phase, NGOs are a primary vehicle for short-term funding to meet emergency and
humanitarian needs. Consequently, the predominant concern of both NGOs and donors is ensuring that NGOs are easily
able to form and become registered as legal entities or branch offices, thereby enabling donors to provide funding with
greater assurance. Most donors are loathe, or at least reluctant, to provide funding to individuals or unregistered
groups, as the risks of financial abuse are significantly greater. The legal framework defines the criteria for formation
and the procedures for registration that NGOs must follow. It is critical, at this stage, for the law to allow humanitarian
groups, foreign organizations, and other NGOs to easily set up offices and launch their activities during the emergency
post-conflict period.

As the country transitions from crisis to reconstruction and consolidation, a maturing NGO sector will move quickly
beyond humanitarian activities to a broader range of activities, often with a focus on long-term or ongoing needs,
including social services, advocacy activities, sector development, etc. Coincident with this natural growth is the need to
secure sustainable income sources. The legal framework during these later phases must therefore address a far wider
range of needs than those of humanitarian groups. It must be responsive to social service providers, to advocacy
groups, to both associations and foundations and possibly other organizational forms, and must provide appropriate
mechanisms for partnership and financial sustainability.

In light of the different needs of the different phases of the post-conflict period, it is worth asking if a basic starter law
would be helpful at the outset of the emergency, crisis phase, to be followed by a more detailed legal framework to
support the sustainability of a diversifying sector during the consolidation phase. On the one hand, the answer may be
yes. At the crisis phase, the need for clear, simple rules is clearly preferential to having no rules or vague and
ambiguous procedures; a basic starter law would perhaps be easier to get in place to provide these clear rules. A
starter law might envision, for example, a centralized registration process in the capital city, since most of the crisis
NGOs would likely become established in the capital. Subsequently, with more NGOs forming in the regions and
addressing a greater diversity of needs, with more NGOs concerned about sustainability beyond donor funding, clear,
simple rules alone may not be sufficient. The legal framework must be revised to respond to the full diversity of the
sector’s needs and ensure full compliance with good regulatory approaches. Turning back to our example, the revised
regulatory framework might perhaps allow for decentralized registration.
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On the other hand, there is risk in such a bifurcated approach. That risk lies in part in the vested interests that may be
developed under the starter framework and resist subsequent law reform as threatening to their position. It is certainly
natural for privileged groups to seek to preserve their preferred position. For example, in Romania, the adoption of
public benefit status in the Ordinance on Associations and Foundations (2000) resulted in those few organizations with
public benefit status resisting any reform which would make a broader circle of organizations eligible for this status.
Similarly, in Latvia, the few NGOs which were approved to receive tax benefits in an earlier regulatory system later
opposed the expansion of the tax benefits to a broader group of NGOs. In East Timor, ICNL was surprised to learn that
NGOs that had been previously disadvantaged under restrictive Indonesian laws, when subsequently empowered,
opposed law reform, as they wanted to use the same restrictive laws to secure their own advantage over others.
Vested interests form within government bureaucracy as well, as has happened in Afghanistan, where the Ministry of
Foreign Affairs was determined to preserve its role in reviewing registration applications of foreign NGOs, despite the
fact that his review was largely duplicative and unnecessary. Thus, the risk of vested interests arguably cuts against
the starter law approach and militates in favor of enacting a more comprehensive enabling law as early as possible in
the reform process.

In Kosovo, the enactment of an enabling law early on in the post-conflict period, while empowering the sector in many
ways (described above), may have inadvertently lulled the NGO sector into complacency. With the enabling UNMIK
Regulation in place, the NGO sector seemed to take the legal framework for granted and failed to invest in increasing its
capacity on NGO legal issues. One Prishtina-based resource center – IKDO – was dedicated to providing legal services,
but IKDO closed down in 2005, leaving the sector with no legal resource center. Since that time, the NGO sector has
found itself without a legal expert organization prepared to provide expertise in support of advocacy efforts against
proposed restrictions.

In Afghanistan, NGOs, both foreign and domestic, were able to register under the ambiguous NGO Regulation in place
immediately following the conflict (and which remained in place until June 2005). One of the key problems, however, as
highlighted above, was that the legal framework failed to clearly define an “NGO” and did not require NGOs to adhere to
the non-distribution constraint. As a direct result, a significant percentage (perhaps as many as two-thirds) of
organizations registered under the Regulation was actually engaged in for-profit activity, fueling the negative
perceptions of the sector as a whole. The failure to clearly define NGOs thus helped undermine the credibility and
capacity of the sector overall.

In Serbia, despite the outdated and overlapping laws and the lack of reform, operating NGOs report that the
registration process is and has been relatively straightforward and quick. As previously mentioned, the registration
procedures under the FRY Law are notably easier than the procedures under the Serbian Law, and therefore most
NGOs have opted to register under the former. Thus, NGOs have been able to play a role in the crisis phase of Serbia’s
post-conflict period. The NGO sector, however, has never effectively transitioned out of the crisis phase. While the
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repression of the Milosevic period has passed, the current government’s attitude is still suspicious and sometimes
hostile of civil society. Moreover, the NGO sector remains engaged in issues of reconciliation and has not diversified to
address a significantly broader set of issues. This may be due in part to the fact that the country as a whole has
remained entrenched in the crisis phase and in part to the fact that there has never been any legal reform which would
support the maturation and growth in the capacity of the sector. Of course these two causes are closely related; the
maturation of the NGO sector is inextricably linked to the development of society overall.

B) NGOs’ Role in Stability

How does the legal environment help promote the role of NGOs as a stabilizing force in post-conflict states?

The Hungarian thinker and activist Andras Biro has called NGOs the “schools of democracy.”24 Certainly, much has been
written on the link between civil society and democracy (as well as the link between civil society and a market
economy); we do not intend to address this theme in detail here. Briefly put, laws enable the formation and operation
of NGOs and other civil society organizations, which in turn serve as vehicles for people to associate, to express
themselves, and to address a wide range of needs in a collective fashion. By acting together through collective entities,
citizens have direct experience with consensus decision-making, tolerating multiple points of view, and other behavior
consistent with pluralistic, democratic societies. Moreover, through NGOs, individuals have supported ethnic
reconciliation, provided basic social services, and contributed more broadly to a range of reconstruction needs – all of
which, in turn, contributes to the stability of society.25

More specifically, the legal framework governing NGOs promotes the role of NGOs as a stabilizing force in a number of
concrete ways, including the following:

By clearing defining NGOs;

By allowing NGOs to be easily formed and registered;

By helping to ensure appropriate levels of transparency and accountability;

By facilitating the flow of funding from donors to NGOs;

By providing mechanisms for NGOs to partner with the government;
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By protecting the ability of NGOs to engage in advocacy and public policy activities; and

By supporting the financial sustainability of NGOs.

Of course, the law can serve to enable or hinder the existence and activities of NGOs. Legal barriers to formation and
registration, legal gaps relating to governance and transparency, legal barriers to foreign funding, financial
sustainability, public policy activity and partnership with government are all too common in many countries. As one
example, the Government of Afghanistan, fearing that donor funding was being wasted by NGO recipients, in the Law
on NGOs enacted in June 2005, restricted NGOs from engaging in certain areas of activity, including participation in
construction projects. This legal barrier has caused much consternation among donors and NGOs in Afghanistan as it at
least potentially embraces not only large-scale infrastructure projects, but also community development projects, which
envision the construction of a school or health clinic or neighborhood well.

Looking at the phases of the post-conflict period outlined in the prior section, we note how the legal environment can
contribute to stability throughout the transition period. First, by enabling NGOs to form and operate quickly, the law
helps ensure that the emergency and humanitarian needs of the crisis phase are being met, for it is often NGOs that
are best positioned to respond to such needs quickly and effectively. Second, as the country moves toward
consolidation, NGOs are able to meet longer-term needs of the population, from social services to health to education;
the legal framework can facilitate such activities by supporting constructive partnerships with government and by
facilitating financial sustainability. Third, by protecting the expressive rights of NGOs, the law can support the maturation
of advocacy NGOs into watchdogs and monitors of government behavior, thereby supporting government accountability,
and ultimately the integrity of the state.

C) The Development of Organizational Best Practices

How does the legal framework contribute to the organizational development of NGOs?

The legal framework makes a direct contribution to the organizational development of NGOs by laying the framework –
that is, by setting minimum standards – for good internal organizational practices. Internal governance standards and
clear procedures to ensure accountability, if defined in the law and implemented accordingly, require NGOs to comply
with some defined minimum standard of good behavior. The law can thus be a critical tool to encourage good practices
and to develop good governance throughout the sector. “Good governance established early sets a positive course for
an NGO’s development for years to come, by encouraging organizational stability and balanced decision-making.”26

Concretely, a sound legal framework can use the following legal requirements, among others, to help promote healthy
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organizational development:

NGOs must include certain minimum provisions necessary to the operation and governance of the
organization in the governing documents of the NGO (e.g., the highest governing body, the minimum
number of times it must meet per year);

The highest governing body must receive and approve reports on the finances and operations of the NGO,
at least annually;

Officers and board members have a duty to exercise loyalty to the organization, to execute their
responsibilities with care and diligence, and to maintain the confidentiality of non-public information; 

Founders, officers, board members, and employees of NGOs must avoid any actual or potential conflict
between their personal or business interests and the interests of the NGO; and

No earnings or profits of an NGO may be distributed to founders, members, officers, board members or
employees.

Indeed, if minimum standards are not legally required early on in the post-conflict transition process, there will likely be
a detrimental impact on the sector over the long term. An inexperienced sector will likely develop poor or inadequate
organizational practices, which become more embedded into the culture of the sector over time. Without clear rules
relating to conflict of interest, for example, the sector will likely grow accustomed to engaging in self-dealing and to
making decisions tainted by conflict. Once embedded as an organizational practice, the challenge to reform such
practices through subsequent law reform – or through voluntary codes of behavior – becomes tremendously more
difficult.

That said, in the crisis phase of the post-conflict period, it is not unusual for the law to set low barriers to entry to the
NGO sector and to fail to include detailed governance rules. As the legal framework develops over time, and embraces a
public benefit or tax-exempt status corresponding to fiscal benefits, law and policy makers may consciously link the
emerging benefits with more stringent governance and accountability requirements. In this way, early gaps in the legal
framework can be addressed through later stages of reform, and organizations will be motivated – by the desire for
preferred status and accompanying benefits – to confront and overcome poor organizational practices.

III. Lessons Learned and Recommendations
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It is perhaps implicit in this report that countries emerging from conflict face widely differing circumstances as they begin
their journeys towards greater stability. The nature of the conflict, local culture, reconstruction needs, and the level of
development of civil society pre-conflict, among other things, will differ and will affect a country’s approach to the laws
governing civil society as part of its post-conflict response. Nonetheless, both the field research and observations from
ICNL’s work suggest several common lessons that can be taken regarding the role of NGO law reform initiatives in post-
conflict societies.

What is the preferred timing of law reform affecting NGOs?

This study produced evidence that suggests that the enactment of an enabling law governing NGOs early
on in the post-conflict period has a positive impact on the capacity and sustainability of the NGO sector.
However, the positive impact is dependent on a number of other variables, including how well the law is
implemented, the overall political and economic situation, and other factors. This suggests that it is not
enough simply to support early development of a progressive new law. In addition, support is needed for
implementation of the law, including training of government officials, and development of regulations,
forms, and processes that will support fair, consistent and non-partisan application of the law. Moreover,
both implementation and NGO capacity building efforts must be designed in light of the conditions in which
NGOs and government institutions actually operate during the reconstruction period.

Even where a good law is enacted early on, it is important to continue the process of educating both NGOs
leaders and government officials lest the enabling legal environment be taken for granted, leading to a
failure to develop a sufficient number of skilled local institutions capable of carrying forward law reform
initiatives, or worse, backsliding, as the example of Kosovo demonstrated.

Delays in law reform, which leave in place an outdated and conflicting legal framework (as in Serbia) or an
inadequate legal framework (as in Afghanistan), have negative impacts on the capacity and sustainability
of the NGO sector. Not only can poor laws impinge on the ability of NGOs to form, carry out their activities
and sustain themselves, but also, they can foster distrust between the government and NGOs sectors,
impeding aid and service provision and otherwise impeding reconstruction efforts.

What type of NGO laws are most appropriate in a post-conflict setting?

Perhaps one way to think about this question is to consider its opposite: what types of laws are clearly
inappropriate for NGOs in a post-conflict setting. We have seen in this study at least two types of
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inappropriate laws governing NGOs. First is the law that is overly restrictive and in clear violation of
international norms, such as the law in Serbia. Such laws, in addition to placing a country at odds with its
obligations to protect the right to free association under the international conventions to which it is a
member, stifle the formation and operation of NGOs and the development of the sector. In Serbia, one
consequence has been the failure of the sector to mature.

The second type are those laws, as in Afghanistan, that are overbroad and vague and ambiguous, thereby
inviting on the one hand poor organizational behavior (which in turn could lead to a regulatory backlash)
or on the other hand arbitrary implementation (which stifles the development of the sector).

At a minimum, then, laws initiated in a post-conflict environment, as in other environments, should comport
with international norms governing the right to free association. In addition, it is important to give
attention, as the Afghanistan example illustrates, to issues of definition. NGO laws that are precise as to
which type of organizations are covered, and what their basic characteristics are, limit the government
discretion to determine ad hoc who may or may not be covered by a law and facilitate better
implementation practices.

A third principle is also worth noting. The study has noted that in the wake of a conflict, NGO capacity is
often weak for a variety of reasons. Among others, there may have been few formal NGOs prior to a
conflict because of repressive practices, or NGOs may not have been able to develop fully. It is often
necessary, in drafting an NGO law, to ensure that it is not overly complex and can be applied by small and
newly formed NGOs. The case of Iraq is illustrative. In a country where association was discouraged for
decades, the CPA introduced a law in which the criteria to form and register an organization were based
on the criteria for tax exempt status in the United States. The substantial paperwork required proved
burdensome for NGOs to provide and for the newly formed registration body to administer. New NGO laws
in a post-conflict environment often benefit, then, from simplicity.

What affects the sequencing of law reform initiatives?

As the discussion above illustrates, a key factor with respect to the sequencing of post-conflict law reform
initiatives is the phase of post-conflict recovery. In the emergency or crisis phase, NGOs serve as a vehicle
for short-term funding to meet emergency and humanitarian needs. Consequently, the predominant
concern of both NGOs and donors is ensuring that NGOs are easily able to form and become registered as
legal entities or branch offices, thereby enabling donors to provide funding with greater assurance. As the
country transitions from crisis to reconstruction and consolidation, a maturing NGO sector will move quickly
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beyond humanitarian activities to a broader range of activities, often with a focus on long-term or ongoing
needs, including social services, advocacy activities, sector development, etc. Coincident with this natural
growth is the need to secure sustainable income sources. The legal framework during these later phases
must therefore address a far wider range of needs than those of humanitarian groups. It must be
responsive to social service providers, to advocacy groups, to both associations and foundations and
possibly other organizational forms, and must provide appropriate mechanisms for partnership and
financial sustainability.

What is the role of NGOs in the law reform process?

The inclusion of NGOs into a participatory drafting process is critical to the preparation of a law that is fully
responsive to practical realities and the needs of those governed by the law. NGO participation can occur
in a variety of forms: through cross-sectoral law drafting groups, through the solicitation of comments and
feedback on draft laws, made available via email or Internet, or through public discussions, seminars and
roundtable events, just to name a few. A fully inclusive process will also support the proper
implementation of the law following enactment.

What are the challenges to a participatory law reform process?

In post-conflict environments, at least initially, there are often limited formal mechanisms for encouraging
public participation. For example, where an international authority assumes governing responsibilities, it
likely does not have public participation mechanisms in place initially. Where the government in place pre-
conflict continues, it may never have had adequate participation mechanisms. The absence of formal
mechanisms for engaging public opinion may be further complicated by disruptions in the transportation
and communications infrastructure that make conflict with the population difficult.

Where there are limited formal mechanisms for participation, then key stakeholders should support the
formation of an informal working group, or legislative drafting group, in which representatives from both
sectors participate. In addition, drafters may need to be creative about the ways in which they approach
the NGO community; in some instances, NGO laws have been hand-carried to one or more NGOs for
comment. In others, regular NGO coordination meetings organized by the governing authority have served
as a vehicle for engaging comment about the law. Other informal mechanisms include those mentioned in
answer to the question above.
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In most post-conflict settings, civic participation is not deeply embedded in the culture and is not
necessarily seen as a useful component of law drafting. The challenges in supporting a multi-stakeholder
participatory process are significant in such contexts. Even where law reform is conducted in a
participatory way, with the inclusion of NGO representatives alongside government officials, the benefits
may be limited where there is frequent turnover of government personnel and NGO staff, as is common in
post-conflict countries. This underscores the need for ongoing broad-based education relating to a multi-
stakeholder participatory process. 

Another challenge relating to the participatory process is the lack of expertise and legal capacity. NGO
representatives have been known to advocate for positions detrimental to the sector and government
drafters will often have no understanding either of basic principles of legal drafting or of NGO legal issues
specifically. This underscores the need for ongoing broad-based education relating to legal drafting skills
and the substance of NGO law.

When are laws to encourage sustainability best addressed?

Laws to encourage sustainability – that is, laws addressing taxation and public benefit status, regulations
affecting public financing, mechanisms supporting partnership – are generally best addressed as ‘second-
tier’ issues, after the basic legal framework has been set in place. 

As the situation in Serbia shows, meaningful tax reform is made more difficult when the underlying
framework laws are not yet in place.

How can good organizational practices be developed through progressive law?

By clearly defining NGO organizational forms;

By clearly setting the minimum standards of internal governance to ensure the transparency of NGOs; and 

By clearly defining the means of external government supervision to ensure the accountability of NGOs, as
well as appropriate limitations on government supervisory authority.

Conclusion
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ICNL appreciates the support of USAID/PVC-ASHA for this project for the opportunity to document and capture the
learning of its staff and its partners regarding NGO law reform initiatives in post-conflict environments.

APPENDIX A

Methodology Note

This paper is the result of a study of the ways in which the adoption or failure to adopt an NGO law has affected the
development and sustainability of the NGO sector in Kosovo, Serbia, and Afghanistan, all jurisdictions that have
emerged in the past decade from a significant military conflict. Field data was collected between October 2005 and
March 2006.

The methodology for collection of field data was as follows:

Desk research. ICNL’s research team collected written information relevant to the project. This included:

A survey of the literature on the role of NGOs in post-conflict reconstruction and on laws affecting
NGOs.

The relevant laws in each jurisdiction. These included laws in place at the time of the conflict
regarding the formation and operation of NGOs and affecting their sustainability (e.g., corporate or
profit tax laws, VAT law, laws on government contracts and other government sources of funding),
as well as any new laws on the same topics put in place after the conflict.

Other sources reflecting on the law reform process in the three jurisdictions, including ICNL reports,
USAID Fragile States Strategy; and Counterpart’s Afghanistan survey.

Survey of NGOs. ICNL engaged a local partner in each jurisdiction to conduct a survey of a small sample of
NGOs. The purpose of engaging the local partner was to (1) ensure local input into the design and
implementation of the survey so that it was tailored to local circumstances; and (2) strengthen the
capacity of the partner to contribute to similar field research efforts. The local partner, after a pilot test of
the survey, distributed it and collected responses from 30 NGOs with varying missions. The partner
collated the responses, and compiled a report summarizing the survey responses. 
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Interviews with NGO representatives. ICNL’s local partners interviewed six key NGO leaders in each
jurisdiction using an interview template supplied by ICNL to obtain further, more qualitative evaluations of
how the legal environment post-conflict had affected his or her organization and the sector at large. This
information was summarized in the local partner’s report. 

Analysis and Drafting. ICNL then compiled and analyzed the information collected, in particular, comparing
the survey and interview results from each jurisdiction to determine whether any significant similarities or
differences could be identified. We then drafted the report incorporating the key findings from the field
research. 

Organizational Learning Workshop. ICNL devoted a meeting of its staff to review of the report, with a
focus on capturing organizational experience in a variety of post-conflict environments.

REFERENCES

The Act on Association of Citizens in Associations, Social Organizations and Political Parties Which are Established for the
Territory of Socialist Federal Republic of Yugoslavia. Yugoslavia. The Official Gazette of SFRY No. 42 of 27. July 1990.

“Addressing DPI/NGO Conference, Deputy-Secretary-General Stresses Shared Role in Reconstruction of Post-
Conflict Societies.” 9 September 2002. Press Release DSG/SM/168 NGO/476 PI/1438. un.org. 22 August 2006.

Administrative Direction 2000/10 Implementing UNMIK Regulation No. 1999/22 on the Registration and Operation of Non-
Governmental Organizations in Kosovo . Kosovo. UNMIK/DIR/2000/10. 9 May 2000.

Administrative Direction 2002/9 Implementing UNMIK Regulation No. 1999/22 on the Registration and Operation of Non-
Governmental Organizations in Kosovo. Kosovo. UNMIK/DIR/2002/9. 29 March 2002.

“An Agenda for Peace: Preventive diplomacy, peacemaking and peace-keeping.” Report of the Secretary-General. 17
June 1992. un.org. 23 August 2006.

Anand, P.B. Getting Infrastructure Priorities Right in Post-Conflict Reconstruction. June 2005. United Nations
University. 22 August 2006.

Collier, Paul. Aid, Policy and Growth in Post-Conflict Countries. Dissemination Notes, Number 2. Conflict Prevention
and Reconstruction Unit. April 2002. World Bank. 23 August 2006.

http://siteresources.worldbank.org/INTCPR/214578-1111751313696/20480205/AidpOlicyGrowthNote2.pdf
http://www.wider.unu.edu/publications/rps/rps2005/rp2005-42.pdf
http://www.un.org/docs/SG/agpeace.html
http://www.un.org/News/Press/docs/2002/dsgsm168.doc.htm
http://pdfcrowd.com/html-to-pdf-api/?ref=pdf
http://pdfcrowd.com/customize/
http://pdfcrowd.com/redirect/?url=http%3a%2f%2fwww.icnl.org%2fresearch%2fjournal%2fvol9iss4%2fspecial_1.htm&id=ma-130906002337-c4b03ecb
http://pdfcrowd.com


pdfcrowd.comopen in browser PRO version Are you a developer? Try out the HTML to PDF API

“Conflict and the Development Agenda.” Conflict and Prevention and Reconstruction. worldbank.org. 23 August 2006.

The Constitution of the Islamic Republic of Afghanistan. Afghanistan: Official Gazette no. 818/2004. January 2004.

The Constitution of the Republic of Serbia. Belgrade, Serbia. 1990.

Corporate Income Tax Law. Serbia. 2001.

“Countries Emerging from Conflict: Lessons on Partnership in Post-Conflict Reconstruction, Rehabilitation and
Reintegration.” 27 May 2003. Second meeting, Committee on Human Development and Civil Society. uneca.org. 24
August 2006.

Customs Law. Afghanistan : Official Gazette no. 848/2005. 2005.

“DAC Guidelines on Conflict, Peace and Development Co-Operation 1997.” Human Rights Library. 1997. umn.edu. 23
August 2006 .

Decision of the Cabinet of Ministers. Afghanistan. 24 January 2005.

“Fragile States Strategy.” January 2005. U.S. Agency for International Development. 22 August 2006.

Implementing Regulations for the Law on Non-Governmental Organizations. Afghanistan . 2005.

Income Tax Law. Afghanistan: Official Gazette no. 867/2005. 2005.

Jensk, Bruce. Simplification of NGO Execution for Crisis and Post Conflict Situations. 1 August 2006. Bureau of
Resources and Strategic Partnerships. 21 August 2006.

Labor Law. Afghanistan: Official Gazette no. 790/1999. 1999.

Law on Legacies, Foundations and Funds of the Socialist Republic of Serbia. Serbia. Official Gazette of the Republic of Serbia,
no.59 of 28.12.1989. 1989.

Law on Non-Governmental Organizations. Afghanistan: Official Gazette no. 857/2005. 2005.

Law on Social Organizations. Afghanistan: Official Gazette no. 804/2002. 2002.

Law on Social Organizations and Associations of Citizens. Serbia. The Official Gazette of the Socialist Republic of Serbia, no.
24/82 with amendments. 1982.

http://www.icnl.org/knowledge/library/download.php?file=Afghanistan/Social_Org_Law_2002.pdf
http://www.undp.org/cso/resource/policies/NGOexec_crisis.doc
http://www.usaid.gov/policy/2005_fragile_states_strategy.pdf
http://www1.umn.edu/humanrts/instree/OECDdev.htm
http://www.uneca.org/chdcs/second_meeting_countries_emerging_from_conflict.htm
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTSOCIALDEVELOPMENT/EXTCPR/0,,contentMDK:20484716~menuPK:1260941~pagePK:148956~piPK:216618~theSitePK:407740,00.html
http://pdfcrowd.com/html-to-pdf-api/?ref=pdf
http://pdfcrowd.com/customize/
http://pdfcrowd.com/redirect/?url=http%3a%2f%2fwww.icnl.org%2fresearch%2fjournal%2fvol9iss4%2fspecial_1.htm&id=ma-130906002337-c4b03ecb
http://pdfcrowd.com


pdfcrowd.comopen in browser PRO version Are you a developer? Try out the HTML to PDF API

Law on the Protection and Rights and Freedoms of National Minorities. Serbia. Official Gazette of the Republic of Serbia No.
11 of 27 Fe bruary 2002. 27 Fe bruary 2002 .

Maiese, Michelle. Leadership at the Grassroots Level. October 2003. beyondinteractability.org. 21 August 2006.

“Post-Conflict Needs Assessments.” United Nations Development Group. 21 August 2006.

“Practical Guide to Multilateral Needs Assessments in Post-Conflict Situations.” August 2004. United Nations
Development Programme, World Bank, United Nations Development Group. 24 August 2006.

Regulation No. 1999/1 on the Authority of the Interim Administration in Kosovo. Kosovo. UNMIK/REG/1999/1. 25 July 1999.

Regulation No. 1999/22 on the Registration and Operation of Non-Governmental Organizations in Kosovo. Kosovo.
UNMIK/REG/1999/22. 5 November 1999.

Regulation No. 2001/9 on the Constitutional Framework for Provisional Self-Government. Kosovo. UNMIK/REG/2001/9. 15
May 2001.

Regulation No. 2001/11 on Value Added Tax in Kosovo. Kosovo. UNMIK/REG/2000/10. 31 May 2001.

Regulation No. 2004/51 on Corporate Income Tax. Kosovo. UNMIK/REG/2004/51. 4 December 2004.

Regulation No. 2004/52 on Personal Income Tax. UNMIK/REG/2004/52. Kosovo. 4 December 2004.

Regulation No. 2005/40, Amending Regulation 2005/40 on Value Added Tax in Kosovo. Kosovo. 8 August 2005.

“Relations.” UN-NGO Relations. 2006. United Nations. 22 August 2006.

“Supplement to An Agenda for Peace: Position Paper of the Secretary-General on the Occasion of the Fiftieth
Anniversary of the United Nations.” Report of the Secretary-Genera on the Work of the Organization. 3 January 1995.
un.org. 23 August 2006.

Tschirgi, Neclâ. Post-Conflict Peacebuilding Revisited: Achievements, Limitations, Challenges. 7 October 2004.
International Peace Academy, WSP International. 24 August 2006. Path: Publications; Reports.

“UNDP and Civil Society Organizations: A Practice Note on Engagement.” 1 March 2005. United Nations Development
Programme. 24 August 2006.

“United Nations Peacebuilding Commission.” 2006. un.org. 24 August 2006.

http://www.un.org/peace/peacebuilding/
http://www.undp.org/cso/resource/policies/UNDPCSOPolicy.doc
http://www.ipacademy.org/
http://www.un.org/Docs/SG/agsupp.html#INSTRUMENT
http://www.un-ngls.org/site/article.php3?id_article=46
http://www.undg.org/documents/4937-PCNA_-_Practical_Guide_to_Multilateral_Needs_Assessments_in_Post-Conflict_situations.pdf
http://www.undg.org/content.cfm?id=1242
http://www.beyondintractability.org/essay/grassroots/
http://pdfcrowd.com/html-to-pdf-api/?ref=pdf
http://pdfcrowd.com/customize/
http://pdfcrowd.com/redirect/?url=http%3a%2f%2fwww.icnl.org%2fresearch%2fjournal%2fvol9iss4%2fspecial_1.htm&id=ma-130906002337-c4b03ecb
http://pdfcrowd.com


pdfcrowd.comopen in browser PRO version Are you a developer? Try out the HTML to PDF API

Value-Added Tax Law. Serbia. Official Gazette of the Republic of Serbia No.84/2004, of July 24, 2004, and No. 86/2004,
of July 30, 2004. 24. 30 July 2004.

Wainaina, Ndung’u. Role of NGOs in Conflict Prevention Crucial. 2 May 2006. Kenya Times. 21 August 2006.

Notes

1 ICNL is grateful for the support of the United States Agency for International Development, Office of Private Voluntary
Cooperation – American Schools and Hospital Abroad, which funded and offered its guidance and insights to this study.
ICNL would further like to acknowledge the support of USAID, as well as Counterpart International and the Charles
Stewart Mott Foundation, for its law reform projects in post-conflict Kosovo, Serbia, and Afghanistan. Much of the
learning documented in this report was originally a product of these projects, which have supported an enabling legal
environment for civil society, oftentimes under difficult conditions. This report would not have been possible without the
efforts of a number of persons. Catherine Shea and David Moore of ICNL were the principal authors of the report, with
assistance from staff members Stephan Klingelhofer, Dragan Golubovic, Melanie Lyon, Erin Means, and Rebecca See,
and consultant Jean Garland. Douglas Rutzen and Nilda Bullain provided their insights on a draft version of this report.
Haki Abazi (Kosovo), Dejan Milenkovic ( Serbia), and Anja de Beer ( Afghanistan) served as local partners and conducted
all field research. More than 90 NGO leaders in Kosovo, Serbia, and Afghanistan contributed their time and insights;
ICNL is grateful to all for their contributions. This report was made possible through support provided by the U.S.
Agency for International Development, under the terms of the Award No. AFP-G-00-05-00016-00. This study is made
possible by the generous support of the American people through the United States Agency for International
Development (USAID). The contents are the responsibility of the authors and do not necessarily reflect the view of
USAID or the United States Government.

2 This report makes reference to both “civil society” and to “NGOs.” Civil society is typically defined as the broader
concept, em bracing diverse forms of voluntary initiative, including informal, community-based initiatives, religious
communities, trade unions and business associations, cooperatives, political parties, as well as non-governmental, not-
for-profit organizations or NGOs. NGOs are therefore a narrower subset of civil society, typically including associations,
foundations and other organizational forms dedicated to a not-for-profit mission. For purposes of this report, however,
the focus is on NGOs specifically, and not all civil society forms. Where the term civil society or CSO is used, it is
therefore intended to be synonymous with the term NGO.

3 http://www.undg.org/content.cfm?id=1242.

4 http://www.un.org/News/Press/docs/2002/dsgsm168.doc.htm.

http://www.un.org/News/Press/docs/2002/dsgsm168.doc.htm
http://www.undg.org/content.cfm?id=1242
http://www.globalpolicy.org/ngos/aid/2006/0502conflict.htm
http://www.usig.org/countryinfo/laws/Serbia%20Montenegro/VAT%20Law%20Serbia.pdf
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5 UNDP and Civil Society Organizations: A Practice Note on Engagement.

6 Necla Tschirgi, Post-Conflict Peacebuilding Revisited: Achievements, Limitations, Challenges, published by the
International Peace Academy

7 See below, Section on Serbia, which details the legal framework in Serbia.

8 While the tax law granted a fairly generous exemption for PBOs, as well as a deduction for corporate gifts to PBOs,
there were some problems with the law that might have been avoided had wider public input been solicited. For
example, the law initially extended the availability of the deduction for gifts to private businesses that engage in certain
public benefit activity – a clear invitation to abuse, as the private owners would have the ability to benefit from the gift
through their right to claim the profits of the business. Moreover, it has more recently become clear that certain types of
organizations that would ordinarily be considered exempt from tax on at least grants, dues, membership fees and
similar income – such as trade associations – are subject to tax in Kosovo because they are not PBOs.

9 As a general consumption tax, VAT is a more important and burdensome tax for most NGOs than is the income or
profits tax. Because the ultimate user or consumer pays full VAT on the final value of the supply, and because NGOs are
typically end-users, the burden of VAT can fall heavily on NGOs.

10 Formerly, the Charter on Human and Minority Rights and Citizens’ Freedom of 2003, which supplemented the
Constitutional Charter of the Union of Serbia and Montenegro, guaranteed the freedom of association and extended
that freedom to “everyone,” without prior approval, but “subject to registration with the competent authority.”
Following the independence of Montenegro, however, the Constitutional Charter is no longer in force.

11 Serbia and Montenegro acceded to the Council of Europe on March 4, 2003; as part of the separation agreement
between Serbia and Montenegro in 2006, Serbia inherited all prior state obligations, including membership with the
Council of Europe. As a member state, therefore, Serbia is subject to the European Convention on Human Rights,
including Article 11 (freedom of association). The rights enshrined in the European Convention apply to “everyone” in
the Member States, and not to citizens only; moreover, the freedom of association protects informal associations and
not simply registered groups.

12 See Dragan Golubovic, Registration of Human Rights Association Annulled, International Journal for Not-for-Profit Law
(IJNL), Vol. 3, Issue 1 (September 2000)

13 Interestingly, this complaint seems to be misplaced. In fact, Serbian law has set out fairly clear conditions for NGOs
to engage in economic activities.
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14 The concern with the taxation of honoraria is similarly misplaced, since there is not persuasive rationale to treat this
personal income differently merely because a service is being provided to an NGO rather than a for-profit company.

15 See: Svetozar Stojanović, Razmišljanje o našim izborima, daily Politika, January 20, 2004.

16 See article: Valter Švimer za brinut za slobodu medija u Srbiji, anterfile Pritiscina NVO, daily Danas, April 22-23, 2004.
News transmitted through FONET media agency.

17 The Taliban Regulation was issued in 2000, in the Official Gazette No. 792.

18 The Interim Government enacted a Law on Social Organizations in November 2002, which defined and governed a
specific category of association as “the voluntary unions of natural persons, organized for ensuring social, cultural,
educational, legal, artistic and vocational objectives.” Most non-governmental organizations, including all foreign
organizations, however, were governed by the NGO Regulation throughout the early reform period. Indeed, as of June
2005, there were more than 2300 registered “NGOs” and approximately 400 registered social organizations.

19 Representative groups that participated included: ACBAR, the Agency Coordinating Body for Afghan Relief, one of the
primary um brella groups in Afghanistan, based in Kabul (its nearly 100 members include both foreign and local NGOs);
ANCB, the Afghan NGOs’ Coordination Bureau, an um brella group made up of some 300 to 400 local NGOs; and AWN,
the Afghan Women’s Network, an um brella group of women’s organizations.

20 It is important to emphasize that the legal form of “NGO” is one of several kinds of civil society organization in
Afghanistan. A recent assessment of Afghan civil society, conducted by Counterpart International, concluded that there
are three broad categories:

1. Village organizations, which are local aid committees formed by donors to advise or oversee the
administration of a particular form of assistance. Village organizations include community development
councils, educational committees, or other development committees. The number of village organizations
has increased dramatically in recent years due to the Afghan Government’s National Priority Programs
(NPP). 

2. Shuras/Jirgas, which are traditional local councils that villages or tribes establish, usually for the purpose of
self-government but also to represent a community’s interests to other parts of society. Shuras/Jirgas are
local decision-making bodies that are arguably the most traditional building block of civil society in
Afghanistan. They generally consist of the village elders and operate on an informal basis (that is, as un-
registered groups). 
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3. Organizations registered as legal entities, either in the form of “non-governmental organizations” or in the
form of “social organizations,” as defined by two separate pieces of legislation. “Social organizations
(communities and associations)” are defined as “the voluntary unions of natural persons, organized for
ensuring social, cultural, educational, legal, artistic and vocational objectives” (Article 2, Law on Social
Organizations).

21 According to Ministry of Finance information, between January 2002 and September 2004, 45.5% of donor funding
went directly to the UN; 28.5% went directly to the Afghan Government; 16.4% went directly to private contractors; and
9.6% went directly to NGOs. These statistics do not reveal the total percentage of donor assistance that ultimately
went to NGOs, as the UN or Afghan Government will often re-program funding through NGOs.

22 See article: Valter Švimer za brinut za slobodu medija u Srbiji, anterfile Pritiscina NVO, daily Danas, April 22-23, 2004.
News transmitted through FONET media agency.

23 One should not, however, view the state of civil society in isolation. The capacity and stability of the Government
itself, and of Parliament, are both highly uncertain. At the time of writing, President Karzai is highly unpopular in the
country, the judicial branch is weak, and Parliament is struggling to establish its credibility. Even the authority of the
central government outside of Kabul is highly questionable.

24 According to Nilda Bullain, Executive Director of the European Center for Not-for-Profit Law (ECNL), and former
Director of the Civil Society Development Foundation (CSDF) Hungary, Biro made the statement at a CSDF Board
meeting.

25 Indeed, it has been suggested that a strong civil society is essential to a strong state and vice versa. “In effect, it is
hard to conceive of civil society functioning successfully actually without the state. The citizen, the agent and subject of
politics, is simultaneously constrained by the stateand protected by it. The state plays an important role in providing the
integrative framework within which civil society operates and the latter cannot function properly without that. That
framework, which must include a solemnised set of rules by which the political contest is played out, must be accepted
as valid by all and must be administered in as neutral a fashion as is consistent with the shared culture of the society in
question. This would clearly include the rule of law and the ability of the state to create a degree of coherence without
which civil society would rapidly become uncivil and potentially decline into chaos or anomie. But equally, civil society
must be free to challenge the state in order to preclude the bureaucratic rationality of state action from attaining the
kind of paramountcy that would generate rigidity.” George Schopflin, Civil Society, Ethnicity and the State: A Threefold
Relationship, paper delivered at the conference, Civil Society in Austria, Vienna, 20-21 June 1997.
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26 Marilyn Wyatt, A Handbook of NGO Governance, European Center for Not-for-Profit Law, © Marilyn Wyatt 2004.

 
Copyright © 2012 The International Center for Not-for-Profit Law (ICNL)

ISSN: 1556-5157

 

http://pdfcrowd.com/html-to-pdf-api/?ref=pdf
http://pdfcrowd.com/customize/
http://pdfcrowd.com/redirect/?url=http%3a%2f%2fwww.icnl.org%2fresearch%2fjournal%2fvol9iss4%2fspecial_1.htm&id=ma-130906002337-c4b03ecb
http://pdfcrowd.com

