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SECTION |

INTRODUCTION

Since the establishment of the People’s Republic of China (PRC) in
1949, China’s legal framework has mainly followed the civil law tra-
dition. At the same time, the legal framework is rooted in a Lenin-

ist state in which all state institutions come under the control of the
Communist Party of China. Prior to 2021, the PRC did not have a civil
code. The General Principles of Civil Law, which came into effect in
1987, were intended to create a consistent framework for the interpre-
tation of civil law. In May 2020, the National People’s Congress voted
to adopt the first Civil Code of the PRC, which came into effect on
January 1, 2021.

China’s legal framework is constraining for civil society and phil-
anthropic giving. During the current administration of President Xi
Jinping, Chinese civil society has come under a great deal of pres-
sure. In terms of both freedom for civil society and philanthropy,
China ranks very low among the world’s countries. In 2023, Free-
dom House gave China a low rating of -2 out of a possible 40 points
for political rights and 11 out of a possible 60 points for civil liber-
ties. The Charity Aid Foundation’s World Giving Index 2022 ranked
China 49th out of 114 countries for philanthropic giving.’

Nevertheless, philanthropy has a rich and varied history in China,
which is still felt in the practice of philanthropy in Taiwan and the
Chinese diaspora.* In contrast, in the PRC, philanthropic traditions
were largely erased as a result of Maoist policies from 1949 to 1976,
when the state dominated all forms of social life, including volun-
tary giving. Even during the 1980s and 1990s, most philanthropic
activity was controlled and shaped by government policies, prior-
ities, and institutions. The government organized charitable dona-
tions, and people gave not because they wanted to but because they
were politically and socially pressured to do so. There was also little

1 “Freedom in the World 2023 Freedom House, https:/freedomhouse. org/report/freedom-
world/2019/china; CAF World Giving Index 2022, Charities Aid Foundation (London:
Charities Aid  Foundation, 2022), 30, https://www.cafamerica.org/wp-content/uploads/
CAFWORLDGIVINGINDEX2021_REPORT_WEB2_100621.pdf; “The Index of Philanthropic
Freedom 2015 Hudson Institute (Washington, D.C., 2015), http://www.hudson.org/
research/11363-index-of-philanthropic-freedom-2015.

2 China’s traditions of philanthropy are detailed in such studies as Joanna Handlin Smith, The Art
of Doing Good: Charity in Late Ming China (Oakland, CA: University of California Press, 2009), and
Karla Simon, Civil Society in China: The Legal Framework From Ancient Times to the “New Reform
Era (New York: Oxford University Press, 2013).
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Capital city:

Beijing

Population:

1.39 billion

(2021 estimate)

a

Type of government:
Communist
party-led state

GDP (purchasing power parity):

$24.9 trillion

GDP per capita:
$17,600
GDP - real growth rate:

8.11%

(all 2021 estimates)

Source: https://www.cia.gov/the-world-fact-
book/countries/china/


http://www.hudson.org/research/11363-index-of-philanthropic-freedom-2015
http://www.hudson.org/research/11363-index-of-philanthropic-freedom-2015

choice about the recipients. Donations generally went directly to the government or
government-organized non-governmental organizations (GONGOs), which dominat-
ed the nonprofit sector and had a monopoly on public fundraising. There was little in-
formation or transparency about the use of donations. Companies donated as well, but
their donations almost always went to projects in government-approved areas, such as
poverty alleviation, disaster relief, education, or health. During this period, the idea of
corporate social responsibility (CSR) began to gain traction in Chinese companies, but
it was regarded as means to strengthen the private sector’s relationship with the gov-
ernment more than with target communities.

This situation began to change in the mid-2000s as private foundations mushroomed
and exceeded the number of GONGOs, many of which are public foundations.? In ad-
dition, scandals in the philanthropic sector, primarily involving GONGOs, were pub-
licized on social media and generated public debate about reducing the government’s
monopoly on philanthropic activities and promoting greater transparency and ac-
countability in the sector. At the same time, CSR programs implemented by Chinese
companies became somewhat more diverse as companies began to work with nonprofit
organizations (NPOs).4 International influences also played an increasingly import-
ant role as both NPOs and philanthropists looked overseas, particularly to the United
States, for models for shaping the philanthropic sector.

Since the late 1990s, there has been a rapid growth of more independent grassroots
NPOs and community-based organizations, along with a gradual shift away from a
nonprofit landscape dominated by GONGOs. The independent NPO sector is still quite
small and fragile and lacks influence and visibility. Most people do not know what NPOs
are, and public surveys show that public trust in government institutions is consistent-
ly higher than in NPOs. In addition, China’s one-party state has continued to adopt a
skeptical view of China’s young civil society sector, viewing it as a potential threat to the
party-state’s control and legitimacy.

3 For more information on the evolution of civil society in China, see the interactive timeline “The Rise of Philanthropy and Civil
Society in Chaa, 1976-2017 International Center for Not-for-Profit Law (ICNL), https://cdn.knightlab.com/libs/timeline3/
latest/embed/index.html?source=1yjecJe’g_i86b6GhR80g4lj4wzbw8LH48vp_Kp?hj5E&font=Default&lang=en&initial
zoom=2&height=650.

4 For the purposes of this report, a nonprofit organization (NPO) is any type of legal entity recognized under the country’s laws
that is not part of the apparatus of government; that does not distribute profits to its directors, operators, or other persons; that
is self-governing; and in which participation is a matter of free choice. NPOs may include associations, foundations, societies,
nonprofit companies, etc., both domestic and foreign. An NPO can be organized for either mutual benefit or charitable or public
welfare purposes.
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The ascension of Xi Jinping to top leadership positions in 2012 and
2013 marked a turning point in the party-state’s efforts to regulate
and reshape China’s civil society. Starting in 2016, the state passed
an unprecedented wave of new legislation, including the Charity
Law and Overseas NGO Law, which were passed by the National
People’s Congress, and the Central Committee and State Council
Opinion on the Reform of the Social Organization Management
System. In 2018, the state drafted new registration and management
regulations for “social organizations,” the official Chinese term for
nonprofit, non-governmental organizations,’ and the Fourteenth
Five-Year Plan (FYP) for the Development of Social Organizations,

discussed in Section III.°* Much of this legislation emphasizes the
need to control and guide NPOs to achieve national security goals.

5 As of May 2023, the State Council is still reviewing the 2018 regulation and the regulation will be
implemented until the Council’s approval.

6 For more information about the Fourteenth Five-Year Plan (FYP), also see “2016: An Important
Dividing Line in China’s Philanthropy and Civil Society Regulation,” ICNL, China Philanthropy
Law Factsheet 1, updated August 2018, https://www.icnl.org/post/tools/china-philanthropy-law-
factsheet-1.
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#79

UN Human
Development Index
(2021)

Scale (best to worst): 1-191
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Fund for Peace: Fragile
States Index (2022)

Scale (best to worst): 179-1

#49

Charities Aid
Foundation World
Giving Index (2022)

Scale (best to worst): 1-145

Subcategories:

49

HELPING A STRANGER

51

DONATING MONEY

35

VOLUNTEERING TIME

Sources: United Nations Development Program, Human
Development Index, https://hdr.undp.org/data-center/
human-development-index#/indicies/HDI;

Fund for Peace, “Country Dashboard: China," Fragile
States Index, https://fragilestatesindex.org/country-data/;
Charities Aid Foundation, World Giving Index

2022, https://www.cafonline.org/about-us/publica-
tions/2022-publications/caf-world-giving-index-2022
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SECTION I

RECENT
DEVELOPMENTS

The Coronavirus Pandemic and its Impact on
Charitable Giving

The Ministry of Civil Affairs (MCA) has actively issued instruction and guidance to

NPOs to ensure that their activities to combat and control the coronavirus pandemic
align with government priorities and abide by the 2016 Charity Law. The Announce-
ment on Mobilizing Charitable Forces to Participate in the Prevention and Control of
the Pneumonia Epidemic Induced by the Coronavirus in an Orderly and Legal Way, is-
sued in January 2020, requires all public donations of money and supplies in response
to the pandemic to be filtered through five GONGOs: Hubei Red Cross, Wuhan Red
Cross, Hubei Charity Federation, Wuhan Charity Federation, and Hubei Youth Devel-
opment Foundation. The Guidelines for Charitable Organizations and the Red Cross
to Conduct Epidemic Prevention and Control Charity Fundraising Activities Accord-
ing to Law, issued in February 2020, remind charitable organizations to adhere to the
Charity Law and related regulations when engaging in activities to control the spread
of the coronavirus, request charitable organizations to file fundraising plans with Civil
Affairs departments before carrying out fundraising activities, and require charitable
organizations to publish information about any public fundraising activities on a plat-
form designated by the MCA. Finally, the Notice on Further Active Social Organizations
in Coordinated Promotion of Epidemic Prevention and Control and Economic and So-
cial Development, issued in March 2020, reminds social organizations to prioritize ep-
idemic prevention and control, work with relevant authorities to ensure resumption of
orderly work and production, and take measures to address the needs of the poor.

Application of Overseas NGO Law to
Extraterritorial Activities

The Overseas NGO Law regulates the activities of foreign NPOs in China. The interna-
tional community has largely regarded it with concern as a barrier to their activities in
China. In the years after the adoption of the law in 2016, there were some reports that
public security bureaus charged with enforcing the Overseas NGO Law interpreted it to
apply extraterritorially (that is, to situations in which foreign organizations collaborate
with or fund Chinese NPOs participating in activities outside of China). The extent of
the adoption of this interpretation is unclear, but such an interpretation may effectively
require foreign organizations that support extra-territorial activities by Chinese NPOs
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to comply with the registration and reporting requirements under the Overseas NGO
Law, described in more detail below.

Stricter Enforcement of Laws for Social

Organizations

In March 2021, the MCA issued the Notice on Eliminating the Breeding Grounds for I1-
legal Social Organizations and Cleansing the Ecological Space for Social Organizations.
The notice prohibits all public and private entities from associating with or supporting
social organizations that have not complied with the laws governing social organiza-
tions. The notice does not specify an enforcement method, but a local expert notes that
the government may eject international entities that do not comply with the notice.

In October 2021, the MCA issued its Fourteenth Five Year Plan (FYP) for the Develop-
ment of Social Organizations.” The FYP lays out the Chinese government’s intentions
for the regulation of social organizations, drawing on high level policy documents in-
cluding the Central Committee and State Council’s Opinion on the Reform of the Social
Organization Management System and Promotion of the Healthy and Orderly Devel-
opment of Social Organizations, as well as laws and regulations from prior years such
as the 2016 Charity Law and 2018 Draft Regulations for Registration and Management
of Social Organizations. The FYP calls for increased government involvement in and
oversight over social organizations to ensure their “high quality,” including through the
involvement of the MCA or local Civil Affairs department, professional supervising
units (PSUs), and law enforcement agencies.

Pending amendments on the 2016 Charity Law

On December 27, 2022, a draft of the amended Charity Law was submitted for initial
deliberation to the thirty-eighth meeting of the Standing Committee of the Thirteenth
National People’s Congress.® The draft includes a new chapter on the role of charitable
organizations in the response to emergencies such as the COVID-19 pandemic, includ-
ing a requirement that they file fundraising plans with the local government. It also
provides more guidance and standards for online charitable fundraising platforms and
charitable trusts, both of which have grown quickly in recent years.

7 “The 14th Five Year Plan for Social Organizations and the Future of Civil Society in China,” NGOs in China (blog), January 4,
2022, https://ngochina.blogspot.com/2022/01/the-14th-five-year-plan-for-social.html.

8 “Highlights of the Upcoming Charity Law Amendment,” China Development Brief, Janry 5, 2023,
https://chinadevelopmentbrief.org/reports/highlights-of-the-upcoming-charity-law-amendment/.
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SECTION Il

RELEVANT LAWS

Constitutional Framework

According to the Constitution of the People’s Republic of China (1982, as amended), the
state respects and guarantees human rights (Article 33). The constitution states that all
PRC citizens enjoy the right to freedoms of speech, the press, assembly, association,
procession, and demonstration (Article 35), as well as freedom of religious belief (Arti-
cle 36).

National Laws and Regulations Affecting
Philanthropic Giving

Table 1 presents a list of implemented and draft laws and regulations that shape the
registration and day-to-day work of NPOs in China.

TABLE 1. NATIONAL LAWS AND REGULATIONS AFFECTING PHILANTHROPIC GIVING IN CHINA

FRAMEWORK LAWS

. . . English
Trust Law 2001  National law providing for public welfare trusts. Translation
. . English
E:Vl\)’hc Welfare Donations 1999  National law on the scope of public welfare. Translation
Bilingual
Law of the Red Cross . . : )
Society of the People’s 1993 National Law regulating the Chinese Red Cross, one of very few  English

Republic of China NPOs to have their own laws. Translation

MINISTRY OF CIVIL AFFAIRS REGULATIONS

~
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https://chinadevelopmentbrief.org/wp-content/uploads/2020/04/Charity-Law-CDB-Translation.pdf
https://chinadevelopmentbrief.org/wp-content/uploads/2020/04/Law-on-Management-of-Activities-of-Overseas-NGOs-CDB-Translation-.pdf
https://www.icnl.org/research/library/china_trustlaw/
https://www.icnl.org/research/library/china_trustlaw/
https://www.icnl.org/research/library/china_pubwelfaredonation/
https://www.icnl.org/research/library/china_pubwelfaredonation/
https://chinadevelopmentbrief.org/wp-content/uploads/2020/04/Public-Benefit-Donation-Law.pdf
https://www.icnl.org/wp-content/uploads/China_redcr.pdf
https://www.icnl.org/wp-content/uploads/China_redcr.pdf
http://www.gov.cn/zhengce/zhengceku/2021-12/11/content_5659896.htm
https://chinadevelopmentbrief.org/wp-content/uploads/2021/12/Regulations_on_the_Evaluation_and_Management_of_Domestic_Social_Organizations.pdf
https://chinadevelopmentbrief.org/wp-content/uploads/2021/12/Regulations_on_the_Evaluation_and_Management_of_Domestic_Social_Organizations.pdf

TABLE 1 (CON’'T). NATIONAL LAWS AND REGULATIONS AFFECTING PHILANTHROPIC GIVING IN CHINA
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https://www.chinalawtranslate.com/en/social-organization-ecology/
https://www.chinalawtranslate.com/en/social-organization-ecology/
http://www.mca.gov.cn/article/gk/fg/shzzgl/201808/20180800010515.shtml
http://www.mca.gov.cn/article/gk/fg/shzzgl/201808/20180800010515.shtml
http://www.mca.gov.cn/article/gk/fg/shzzgl/201808/20180800010515.shtml
https://www.chinalawtranslate.com/en/measures-on-information-disclosure-by-charitable-organizations/
https://www.chinalawtranslate.com/en/measures-on-information-disclosure-by-charitable-organizations/
http://www.mca.gov.cn/article/gk/fg/shzzgl/201811/20181100012651.shtml
http://www.mca.gov.cn/article/gk/fg/shzzgl/201811/20181100012651.shtml
http://www.mca.gov.cn/article/gk/fg/shzzgl/201811/20181100012651.shtml
http://www.mca.gov.cn/article/gk/fg/shzzgl/201811/20181100012651.shtml
http://www.mca.gov.cn/article/gk/fg/shzzgl/201811/20181100012651.shtml
https://www.chinalawtranslate.com/en/measures-on-the-management-of-the-social-organizationss-credit-information/
https://www.chinalawtranslate.com/en/measures-on-the-management-of-the-social-organizationss-credit-information/
https://www.chinalawtranslate.com/en/measures-for-the-designation-of-charitable-organizations/#sts=Measures%20for%20the%20Designation%20of%20Charitable%20Organizations
https://www.chinalawtranslate.com/en/measures-for-the-designation-of-charitable-organizations/#sts=Measures%20for%20the%20Designation%20of%20Charitable%20Organizations
http://chinalawtranslate.com/%E6%85%88%E5%96%84%E7%BB%84%E7%BB%87%E5%85%AC%E5%BC%80%E5%8B%9F%E6%8D%90%E7%AE%A1%E7%90%86%E5%8A%9E%E6%B3%95/?lang=en
http://chinalawtranslate.com/%E6%85%88%E5%96%84%E7%BB%84%E7%BB%87%E5%85%AC%E5%BC%80%E5%8B%9F%E6%8D%90%E7%AE%A1%E7%90%86%E5%8A%9E%E6%B3%95/?lang=en

Provisional Regulations on
Admonishment Meetings
for Social Organizations by
Registration Management
Organs and Administrative
Law Enforcement

Provisional Notice on
Registration Management
Organs’ Acceptance of
Complaints and Reports
about Social Organizations

Notice on Social
Organizations Initiating
Party Construction Work
During Registration

Measures Standardizing
the Behavior of
Foundations

Measures for Information
Disclosure by Foundations

Measures for the Annual
Inspection of Foundations

Regulations on the
Management of
Foundations

Provisional Measures
on Banning lllegal Social
Organizations

Provisional Regulations on
the Registration and
Management of Civil
Non-Enterprise Institutions
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2016

2016

2016

2012

2006

2006

2004

2000

1998

Regulations providing an opportunity for authorities to meet
with social organizations to discuss problems with unlawful
conduct.

Notice on the process for the public to file complaints and re-
ports on unlawful conduct by social organizations.

Notice requiring social organizations to carry out Communist
Party activities.

Measures setting standards for foundation behavior.

Measures detailing information disclosure responsibilities and
procedures for foundations.

Measures detailing responsibilities and procedures for annual
inspection of foundations.

Regulation for the registration and management of foundations
(including representative offices of foreign foundations).

Measure giving government agencies the authority to ban un-

registered or improperly registered social organizations.

Regulation on the registration and management of service-pro-
viding NPOs.

English
Translation

English
Translation

English
translation
not available

Chinese

Bilingual

Bilingual

English
Translation

(Introduction
Regulations)

English
Translation

(Regulations
Bilingual

Bilingual

Bilingual


https://www.chinalawtranslate.com/en/talking-to-charities/#sts=Provisions%20on%20Administrative%20Law-Enforcement%20Admonishment%20Meetings%20by%20Registration%20Management%20Organs%20for%20Social%20Organizations%20(Provisional)
https://www.chinalawtranslate.com/en/talking-to-charities/#sts=Provisions%20on%20Administrative%20Law-Enforcement%20Admonishment%20Meetings%20by%20Registration%20Management%20Organs%20for%20Social%20Organizations%20(Provisional)
http://www.chinalawtranslate.com/social-organization-complaints/?lang=en
http://www.chinalawtranslate.com/social-organization-complaints/?lang=en
https://www.icnl.org/research/library/china_china-charity/
https://www.icnl.org/research/library/china_measinf/
https://www.icnl.org/research/library/china_measfound/
https://www.icnl.org/wp-content/uploads/China_rules.pdf
https://www.icnl.org/wp-content/uploads/China_rules.pdf
https://www.icnl.org/wp-content/uploads/China_rules.pdf
https://www.icnl.org/wp-content/uploads/China_rules.pdf
https://www.icnl.org/research/library/china_foundation/
https://www.icnl.org/research/library/china_foundation/
https://www.icnl.org/research/library/china_foundation/
https://chinadevelopmentbrief.org/wp-content/uploads/2020/04/REGULATIONS-FOR-THE-MANAGEMENT-OF-FOUNDATIONS-.pdf
https://www.icnl.org/research/library/china_provmes/
https://www.icnl.org/research/library/china_10_chinacivilneinsts1998/

TABLE 1 (CON'T). NATIONAL LAWS AND REGULATIONS AFFECTING PHILANTHROPIC GIVING IN CHINA

Regulations for the

Registration and

Management of Social 1998
Associations

Provisional Measures

on the Management of 1989
Foreign Chambers of
Commercein China

TAX LAWS AND REGULATIONS

Regulation for the registration and management of membership
associations.

Measure for the registration and management of foreign cham-
bers of commerce.

Bilingual

English
translation
not available

Notice of the Ministry

of Finance and the State
Administration of Taxation

on the Policies and 2007
Relevant Management

Issues concerning the Pre-

tax Deduction of Public

Welfare Relief Donations

Regulation on the

Implementation of the

Enterprise Income Tax 2007
Law, Arts.51,52,53, 84,85

Detailed Rules for the
Implementation of the 2005
Individual Income Tax Law
(revised 2011), Art. 24

Ministerial notice on pre-tax deductions for public welfare relief
donations.

Implementing regulations for corporate tax exemptions.

Revised implementing rules on individual income tax exemp-
tions.

OTHER POLICIES, LAWS AND REGULATIONS AFFECTING NPOS AND PHILANTHROPY

English
Translation

Chinese

Chinese
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https://chinadevelopmentbrief.org/wp-content/uploads/2020/04/Regulations-for-Registration-and-Management-of-Social-Associations.pdf
https://www.gov.cn/zhengce/zhengceku/2020-05/21/content_5513474.htm
http://www.chinatax.gov.cn/n810341/n810755/c3967308/content.html
https://www.icnl.org/research/library/china_15_chinaincometax2008/
https://www.icnl.org/research/library/china_15_chinaincometax2008/
https://www.icnl.org/research/library/china_pubwelfaredonationsnotice/
https://www.icnl.org/research/library/china_pubwelfaredonationsnotice/
http://www.chinatax.gov.cn/n810341/n810765/n812176/n812748/c1193046/content.html
http://www.chinatax.gov.cn/n810341/n810765/n812156/n812479/c1186518/content.html
https://www.chinalawtranslate.com/en/%e5%8d%81%e5%9b%9b%e4%ba%94%e7%a4%be%e4%bc%9a%e7%bb%84%e7%bb%87%e5%8f%91%e5%b1%95%e8%a7%84%e5%88%92/
http://www.gov.cn/gongbao/content/2021/content_5582627.htm

TABLE 1 (CON'T). NATIONAL LAWS AND REGULATIONS AFFECTING PHILANTHROPIC GIVING IN CHINA

Notice of the State
Administration of

Ezzﬂfggﬁzgigﬁzzﬂe 2009 Notice tightening the management of foreign donations to Chi- Chinese
Management of Foreign nese NPOs. Bilingual
Exchange Donated to or by

Domestic Institutions

Interim Measures for the S .

Management of Donations 2008 g/iléra”sstt:rr:'?ell_ilv;:vel measure on the management of donations for Chinese
for Disaster Relief :

:;l:onl;‘sgégiiilxat'on 2002  National law regulating private and nonprofit schools. L'Ilépan“sslgtion
Provisional Regulations English

on the Registration and 1998 Ministerial-level regulation for the registration and management  Translation
Management of Public of public institutions. -
Institutions Bilingual

Law on Assemblies,
Processions, and 1989
Demonstrations

National law promulgated soon after 1989 Tiananmen protests ~ English
to regulate outdoor assembly. Translation
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https://www.chinalawtranslate.com/%E5%AE%97%E6%95%99%E4%BA%8B%E5%8A%A1%E6%9D%A1%E4%BE%8B-2017/?lang=en
http://www.gov.cn/zhengce/2020-12/27/content_5574451.htm
https://www.chinalawtranslate.com/opinion-on-the-reform-of-the-social-organization-management-system-and-promotion-of-the-healthy-and-orderly-development-of-social-organizations/#sts=Opinion%20on%20the%20Reform%20of%20the%20Social%20Organization%20Management%20System%20and%20Promotion%20of%20the%20Healthy%20and%20Orderly%20Development%20of%20Social%20Organizations
https://www.chinalawtranslate.com/opinion-on-the-reform-of-the-social-organization-management-system-and-promotion-of-the-healthy-and-orderly-development-of-social-organizations/#sts=Opinion%20on%20the%20Reform%20of%20the%20Social%20Organization%20Management%20System%20and%20Promotion%20of%20the%20Healthy%20and%20Orderly%20Development%20of%20Social%20Organizations
https://www.icnl.org/research/library/china_china-provisional-measures-on-government-procurement-of-social-organization-services/
https://www.icnl.org/research/library/china_guojiawaihuiguanli/
https://chinadevelopmentbrief.org/wp-content/uploads/2020/04/CIRCULAR-OF-THE-STATE-ADMINISTRATION-OF-FOREIGN-EXCHANGE-ON-ISSUES-CONCERNING-THE-ADMINISTRATION-OF-DONATIONS-IN-FOREIGN-EXCHANGE-.pdf
https://www.icnl.org/wp-content/uploads/China_Jiuhai.pdf
https://www.icnl.org/wp-content/uploads/China_EducationPromotion.pdf
https://www.icnl.org/wp-content/uploads/China_EducationPromotion.pdf
https://www.icnl.org/wp-content/uploads/China_RegInstitutions.pdf
https://www.icnl.org/wp-content/uploads/China_RegInstitutions.pdf
https://chinadevelopmentbrief.org/wp-content/uploads/2020/04/Provisional-Regulations-for-Registration-and-Management-of-Public-Non-Commercial-Institutions.pdf
https://www.icnl.org/research/library/china_assemb/
https://www.icnl.org/research/library/china_assemb/

SECTION IV

ANALYSIS

Organizational Forms for Nonprofit
Organizations

In China there are three legal forms for “social organizations,” the official Chinese term
for NPOs (see Appendix A).

«  Social associations (SAs),” which are the equivalent of membership associ-
ations;

«+  Social Service Organizations (SSOs), which are similar to service providing
organizations"; and

« Foundations,” which can be either public fundraising foundations, which
are allowed to fundraise through public channels, or non-public fundraising
foundations, which are not allowed to fundraise publicly and are typically
funded through major gifts from an individual, company, or family.

The Regulations for the Registration and Management of Social Associations (1998),
Provisional Regulations for the Registration and Management of Civil Non-Enterprise
Institutions (1998), and Regulations for the Management of Foundations (2004) govern
these three types of organizations. A new Regulation on the Registration and Manage-
ment of Social Organizations, which will replace the above three regulations, has been
undergoing drafting and review since 2018.

The 2016 Charity Law created a new nonprofit form called the “charitable organiza-
tion,”* which enjoys tax incentives and public fundraising privileges. Under the Charity
Law, social organizations registered as SAs, SSOs, or foundations may apply for status
as charitable organizations in one of two ways. They may apply for the status while reg-
istering as a social organization, or, if they have already registered as a social organiza-
tion, they can apply for charitable status following procedures in the Measures for the
Designation of Charitable Organizations issued in September 2016. By the end of 2020,
10,310 organizations had received charitable organization status.

9 #2414 shehui zuzhi.

10 #: £ F14, shehui tuanti. In the past, the standard translation of shehui tuanti was “social organization, which is confusing since
“social organization” is also the term used for the broader concept of #3204, shehui zuzhi, which includes civil non-enterprise
institutions (CNIs) and foundations in addition to SAs. We therefore use the term “social association” in this report, because it
most closely resembles what we think of as a membership association.

»

11 The term “civil non-enterprise institutions (CNI)” was changed to “social service organization” in the new laws and regulations
thatcameoutafter 2016, suchas the Charity Law, itsimplementationregulations, and the draft of the Social Organization Registration
and Management Regulation. However, many in the civil society sector still refer to “CNIs.” To avoid confusion, we will use “social
service organizations” (SSOs).

12 #:4:2 jijinhui.

13 2 H A, cishan zuzhi.
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The Charity Law also revives the charitable or public welfare trust# as another legal
arrangement for carrying out charitable activities. A charitable trust is a financial ar-
rangement that allows donors to set aside assets for a specific charitable purpose.

Unlike a charitable organization, a charitable trust does not require donors to first reg-
ister as a social organization. Donors need only to authorize their trustee to “file doc-
umentation for the record”s with the MCA. The 2001 Trust Law first recognized the
charitable trust but did not clearly identify the supervisory authorities or offer clear tax
provisions for this type of NPO. As a result, very few public welfare trusts were estab-
lished. Public welfare trusts are included in the Charity Law to clarify their management
and tax status and encourage their use. In 2017, the China Banking Regulatory Commis-
sion and MCA jointly issued Measures for the Management of Charitable Trusts, which
elaborates the procedures for establishing charitable trusts, the management of and
sanctions for charitable trust assets, procedures for the modification and termination
of charitable trusts, their supervision and information disclosure requirements, and
legal responsibilities. Charitable trusts increased quickly in number from 53 in 2019 to
1,184 by the end of 2022, with a net worth of more than CNY 5.16 billion (approximately
$767.7 million), according to the China Charitable Trust Development Report 2022.

Another type of nonprofit organization is the public institution or public service unit,*
a quasi-governmental agency typically formed by the government and staffed with
government employees. Public institutions are a remnant of the system of central
planning set up in the 1950s. Public universities, research institutes, and hospitals fall
into this category. They frequently receive grants from foreign donors and are subject
to some of the same tax rules as NPOs. There is a plan to reform public institutions by
privatizing a portion of them and turning them into social organizations.

As of 2012, there were approximately 450,000 legally registered NPOs in China, a fig-
ure that does not include public institutions (Figure 1). By April 2021, that number had
grown to about 889,288, of which 374, 398 were SAs, 508,009 were SSOs, and 8,275 were
foundations (Figure 2). A substantial number of legal NPOs—in particular, SAs and
foundations—were either created by the government or have close ties to government
agencies and thus are often regarded as GONGOs.

14 ZFEASFE, cishan xintuo.

154 % bei'an. The term “filing documentation for the record” refers to a procedure for notifying the authorities, and thereby gaining
their implicit approval, by filing the required materials with the relevant government agency without having to wait for formal
approval from that agency.

16 ol HA7, shive danwei.
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In addition to these legal forms, there are many informal NPOs that are either regis-
tered as for-profit businesses or operating without registration (see Appendix A). There
is no legislation that explicitly recognizes the legality of informal organizations. Thus,
although these groups might not be NPOs in a legal sense, operationally they are NPOs
insofar as they are voluntary, self-governing, mission-driven, non-governmental, not-
for-profit organizations founded and governed by private individuals. In contrast to
GONGO s, informal NPOs tend to have a more grassroots nature and work independent-
ly of the state. Some unregistered NPOs gain legal status by attaching themselves to
other legal entities, such as social organizations or public institutions. Many of these
informal organizations are funded by foreign governments or international organiza-
tions and foundations, which require them to give evidence of the not-for-profit nature
of their activities. While there is no accurate data on the number of informal NPOs in
China, estimates range from few hundred thousand to a few million."”
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* Data reflects only those social organizations which are legally registered with Civil Affairs departments

17 The wide range of estimates is due to differences in definitions of NPOs. Some scholars, for example, come up with large
numbers because they cast a wide net and include Communist Party-controlled mass organizations, such as the Communist Youth
League and Women's Federation and their local branches as well as rural cooperatives. For discussions of these estimates, see
Andrew Watson, “Civil Society in a Transitional State: The Rise of Associations in China,” in Jonathan Unger, ed., Associations and
the Chinese State (Armonk, NY: M.E. Sharpe, 2008) and Guosheng, “The Hidden Rules Governing China’s Unregistered NGOs:
Management and Consequences,” China Review 10, no. 1 (Spring 2010): 183-206.
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FIGURE 2 - 2003-2016: THE GROWTH OF
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Registration of Domestic Nonprofit
Organizations

Social organizations in China have historically been subject to a restrictive “dual man-
agement” system.” In other words, they have been governed both by the authority that
registers and administers them—usually the MCA in Beijing or a provincial, municipal,
or local Civil Affairs department—and a professional supervising unit (PSU)®*—usually
a government ministry or state agency at the national, provincial, municipal, or local
level working in the same sector as the NPO. For example, the PSU of an environmen-
tal NPO is most likely to be the Environmental Protection Ministry or another agency
working on environmental issues. In addition, the MCA operates a multi-level manage-
ment system for all NPOs,* which means that social organizations with nation-wide
activities or impact are regulated at the national level, while those with regional or local
activities or impact are regulated at the provincial, city, or county level.

Chinese experts note that the dual-management system for certain categories of NPOs
will be eliminated when the draft Regulation for the Registration and Management of
Social Organizations, which was issued for public comment in August 2018, is promul-
gated. The draft regulation would allow four categories of social organizations to regis-
ter directly with the MCA: industry and trade associations and chambers of commerce;
science and technology organizations; public welfare and charitable organizations; and
urban and rural community organizations. In other words, social organizations in these
four categories would no longer be required to obtain the approval of a PSU.

18 X EE H, shuangchong guanli.
19 Mk 4% 34 Fh7, yewu zhuguan danwel.
20 44 E L, fenji guanli.
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At present, the procedures vary for registering SAs, SSOs, foundations, and charitable
organizations, with the requirements for SAs and foundations generally more exten-
sive than for SSOs. All organizations must submit their names and locations, charters,
the names of qualified staff, and evidence of a minimum level of assets or capital to
carry out their activities. Foundations and SAs have a higher threshold for their ini-
tial capital than SSOs and charitable organizations, and national-level foundations and
SAs have higher capital requirements than local organizations. SAs are also required to
have a certain minimum number of individual or institutional members,* and founda-
tions must have a board of directors.

The Charity Law stipulates that a person may not serve as the leader of a charitable
organization if he or she has limited or no civil capacity (that is, is not of sound mind
or able to enter into contractual relationship with an understanding of their rights and
responsibilities in that relationship); was sentenced for intentional crimes and was
released from the sentence less than five years ago; was in charge of an organization
that had its registration certificate withdrawn or was banned less than five years ago;
or failed to meet conditions set by other laws or administrative regulations (Article 16).

There are various limits on NPOs’ ability to establish branch organizations and the
geographical scope of their activities. For example, the 1998 Regulations for the Reg-
istration and Management of Social Associations allows a social association to set up
a branch office with the approval of its PSU but prohibits it from setting up a “regional
branch.” This could be interpreted to mean that a social association may set up a branch
office in a different city of the province in which it operates, but not in another prov-
ince. The 1998 Provisional Regulations for the Registration and Management of Civil
Non-Enterprise Work Units contains similar language prohibiting regional branch of-
fices. Despite these restrictions, a number of NPOs have successfully registered branch
offices under different names so that they function as separate NPOs.

The laws and regulations do not require the payment of specific fees in connection with
applications to register.

Limitations on the permissible purposes of legally registered NPOs are quite general
and usually resemble Article 4 of the 1998 Regulations for the Registration and Man-
agement of Social Associations. According to these regulations, social associations must
observe the constitution, state laws, regulations, and state policy and may not oppose
the basic principles of the constitution. They may not harm the unity, security, or ethnic
harmony of the state or the interests of the state, society, or other organizations or citi-
zens. Finally, they may not offend social morality or undertake profit-seeking activities.

Similar provisions can be found in other regulations and the Charity Law, although the

21 SAs must have more than 50 members who are natural persons or more than 30 members who are legal persons, or if its
members comprise of both natural and legal persons, a total of at least 50 members.
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latter contains different language regarding for-profit activi-
ties and the establishment of Communist Party groups. Article
9 of the Charity Law states that a charitable organization may
not have a “profit-making purpose,” which implies that prof-
it-making activities would be acceptable as long as they sup-
port a charitable purpose. It is unclear whether this wording is
consistent with that found in the 2018 draft Regulations for the
Registration and Management of Social Organizations, which
states that social organizations “must not engage in for-profit
business activities.” On the establishment of Communist Party
groups, the Charity Law is silent. Yet the 2016 Notice on Social
Organizations Initiating Party-Building Work during Registra-
tion and the 2018 draft regulations make clear that a social or-
ganization must set up a Communist Party organization, or at
least have a workplan to put in place the conditions needed for
the establishment of a party organization, and carry out party
activities. The 2016 notice also calls on civil affairs departments
to supervise and encourage newly established social organiza-
tions to establish Communist Party departments in a timely
manner and to integrate Communist Party-building work into
the inspection and evaluation processes of NPOs.

In general, grassroots NPOs working on areas aligned with
government priorities, such as education, poverty alleviation,
disaster relief, health, and environmental protection, have an
easier time registering than NPOs working on more sensitive
areas, such as labor rights, legal aid, public advocacy, religion,
or ethnic Tibetan cultural preservation. However, NPOs report
that by far the most difficult aspect of registration is finding
a PSU willing to supervise or take responsibility for an NPO.
GONGOs usually find PSUs relatively easily, whereas indepen-
dent, grassroots NPOs with few or no ties to the government
have a more difficult time, in part because of their independent
status but also because GONGOs have already laid claim to
many of the government agencies qualified to play this role. As
a result, a significant portion of grassroots NPOs—perhaps as
many as one-third to two-thirds of organizations, depending
on their locations—are unable to register as NPOs and either
register as businesses or work without registration. Grassroots
NPOs often prefer to register as businesses because it is a rela-
tively simple and straightforward process and does not require

China Philanthropy Law Report
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the approval of a PSU. In addition, many grassroots organizations believe there are no
major advantages to registering as NPOs, as in their view legally registered NPOs do not
receive significant tax exemptions or such exemptions are difficult to secure.

Charitable trusts do not need to register, but, as noted earlier, trustees must file the
trust documents with the MCA to enjoy certain tax exemptions.

Registration of Foreign Nonprofit Organizations

Until the passage of the new Overseas NGO Law in April 2016, there were no compre-
hensive laws governing foreign NPOs in China (see Appendix B).?2 The new law went
into effect on January 1, 2017. Although implementing regulations have yet to be issued,
the temporary, non-binding Guidelines for the Registration and Temporary Activities
of Representative Offices of Overseas Non-Governmental Organizations within the
Territory of China are now available.*

The Overseas NGO Law is the PRC’s first law (as distinct from regulations issued by
a ministry) to govern the management of foreign NPOs. Unlike previous regulations,
which gave the MCA jurisdiction over the regulation of foreign NPOs, this law assigns
jurisdiction to the Ministry of Public Security and provincial public security bureaus
(PSBs), underscoring the security concerns evident in the law. The law governs all the
activities in mainland China of “nonprofit, non-governmental social organizations
legally established overseas,” which is understood to include Taiwan, Hong Kong, and
Macau (Article 2). Article 3 states that “overseas NGOs that work in fields such as eco-
nomic affairs, education, science and technology, health, culture, sports, environmen-
tal protection, and charity may carry out activities that legally develop the public wel-
fare.” Moreover, “foreign NPOs carrying out activities in mainland China must abide by
Chinese laws; may not endanger China’s national unity, security, or ethnic unity; and
may not harm China’s national interests, societal public interest, and the lawful rights
and interests of citizens, legal persons, and other organizations”(Article 5). In addition,
foreign NPOs in mainland China may not engage in or fund for-profit activities or po-
litical activities, engage in illegal activities, or fund religious activities.

The Overseas NGO Law provides only two legal channels for foreign foundations and
NPOs to carry out activities in China. They may register a representative office, or, if
they do not want to set up an office but want only to carry out activities, they may file

22 The term “overseas NPQO” rather than “foreign NPO” is used because the Chinese term is meant to include not only foreign
NPOs but also NPOs established in territories considered by the Chinese government to be part of China: Hong Kong, Macau,
and Taiwan. Previous regulatory initiatives were regulations issued by ministries under the State Council, which either addressed
only a specific category of NPOs (such as chambers of commerce) or were part of another regulation (for example, the 2004
Regulations on the Management of Foundations). This law supersedes the earlier regulations. For more information, see ICNL,
“China’s Overseas NGO Law,” March 2018, https://www.icnl.org/post/tools/fag-chinas-overseas-ngo-law.

23 China Development Brief provides an English translation of the Guidelines, available at https://chinadevelopmentbrief.org/
reports/guidelines-on-registering-a-representative-office-and-filing-to-conduct-temporary-activities-for-overseas-ngos/.
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a record* to carry out so-called “temporary activities” (Ar-
ticle 9).> The law states that “foreign NPOs that do neither of
these [two options] are not allowed to carry out activities either
openly or covertly, or to authorize, fund, or covertly authorize
any Chinese work unit*® or individual to carry out activities”
(Article 32). This is a fairly comprehensive statement that es-
sentially says that all Chinese work units and individuals will
put themselves at risk if they cooperate with a foreign NPO
that has not gone through one of these two legal channels for
working in China. As of December 31, 2021, 631 representative
offices of overseas NGOs had been registered, and 4,018 tem-
porary activities had been recorded. About 62 percent of orga-
nizations with representative offices were based in the United
States, Hong Kong, Japan, South Korea, or the United Kingdom.
Sixty-eight percent of registered representative offices were
located in either Beijing, Shanghai, Guangdong, Yunnan, or Si-
chuan.

Foreign NPOs wishing to set up representative offices will still
be subject to a dual-management system and must find rele-
vant government agencies to serve as PSUs before registering
with the Ministry of Public Security (Article 11). The ministry
and provincial PSBs have published a directory of eligible PSUs.
Under the 2016 law, foreign NPOs may set up more than one
representative office, but they may not have branch represen-
tative offices in China unless otherwise allowed by regulations
issued by ministries and state agencies under the State Council,
such as the MCA, Ministry of Finance, State Administration of
Taxation, and State Administration of Foreign Exchange. Rep-
resentative offices of foreign foundations must “engage in pub-
lic welfare activities that are appropriate for the nature of pub-
lic welfare enterprises in China,” although the law provides no
clear guidelines on what is meant by “public welfare.” Repre-
sentative offices of foreign NPOs do not have the status of legal
persons and therefore, in accordance with the law, assume civil
legal liability for the actions of their representative offices in
China. They may not engage in fundraising but they can accept
donations from within China.

24 % %8, bei'an.
25 IfHHE S, linshi huodong.

26 ¥A47, danwei. Awork unit is a general term describing a place of work, including a company,
NGO, university, or government department.
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The law states that the registration authority (such as the PSB) shall decide whether to
grant or refuse the registration request within sixty days of receiving an application
(Article 12). The regulations do not stipulate specific fees in connection with an applica-
tion to register a foreign representative office.

The law requires representative offices of foreign NPOs to go through burdensome ap-
proval, inspection, and reporting procedures. By December 30 of each year, the repre-
sentative offices of foreign NPOs must send activity plans for the following year to their
PSUs, which approve the plans and within ten days file a record with the registration
authorities (Article 19). Under special conditions, changes in activity plans may be re-
ported to the Ministry of Public Security in a timely manner. A representative office
must also undergo an annual inspection,?”” which entails submitting to the PSU a work
report that includes a financial report, audit report by a certified accountant, and re-
ports on fundraising activities, donations received, grants made, and staffing and or-
ganizational changes (Article 31). After approval, the report is then submitted to the
relevant department in the MCA. The representative office must also report to the reg-
istration authorities about the staff that it hires (Article 27).2

The other option proposed by the Overseas NGO Law for foreign NPOs working in Chi-
na—that of filing documents for the record for temporary activities—looks potentially
less onerous. The foreign NPO needs only to file materials with the PSB showing that
it has an agreement with a Chinese partner, which can be a government agency, mass
organization,* public institution3° such as a public university, or social organization
such as a SA (or membership association),* SSO (or social-service provider),’3 or foun-
dation (Article 16). The Chinese partner is different from a PSU. While the PSU should
be a government agency acting in a supervisory role vis-a-vis the foreign NPO, the Chi-
nese partner does not have a formal supervisory role and may be a quasi-governmental
institution, such as a public university, research institute, or social organization.

Foreign NPOs that go through this second process to operate in China must fulfill cer-
tain conditions and procedures. Their Chinese partner must go through an unspecified
approval procedure at least fifteen days before the planned activity and file a record

27 fEFEK A, niandu jiancha.

28 The Measures for the Information Disclosure of Foundations issued by the MCA in 2006 require that domestic foundations or
representative offices of foreign foundations publicly disclose information about their internal operations and business undertakings.
This information must include the annual work report, descriptions of fundraising activities by the foundation, and descriptions
of public welfare funding projects (including grants to other organizations) undertaken by the foundation. It is doubtful that this
measure will continue to be in effect for foreign NPOs with the passage of the Overseas NGO Law.

29 BEAEHZA, qunzhong zuzhi.
30 Flk BT, shiye danwei.

31 & 4H4, shehui zuzhi. There is no further description of what constitutes a “social organization,” but presumably it should be
a legally registered social organization (rather than one of many social organizations registered as businesses or unregistered).
For-profit businesses are left out of this list of potential partners.

32 £ Ak, shehui tuanti.
33 # & R4 H LY, shehui fuwu zuzhi.
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with the registration authority in the locality in which the activity will take place. The
foreign NPO must also file certain information with the public security authorities, in-
cluding “certification of its legal establishment; its agreement with the Chinese partner;
the name, goal, location, and time period for the temporary activity; certification of
project expenses and funding sources; the Chinese partner’s bank account; and approv-
al documents from the Chinese partner for the activity” (Article 17). If the Chinese part-
ner is a social organization, foreign NPO must also submit documentation of approval
from the Chinese partner’s PSU. The law says nothing about the foreign NPO needing
approval from the PSB after filing materials, suggesting that the NPO only needs to in-
form the PSB before proceeding with the activity. However, reports from foreign NPOs
indicate PSBs may ask for additional information and may not always accept the filing,
which is equivalent to non-approval. The temporary activity may not exceed one year.
If the time period for the activity is longer than that, the foreign NPO will need to refile
arecord. Foreign NPOs carrying out temporary activities must use the bank accounts of
their Chinese partners to manage funds, creating a special account for their activities
(Article 22).

The Overseas NGO Law appears to have made it increasingly difficult for foreign NPOs
to operate in China, particularly those working outside of government-sanctioned
issues such as poverty alleviation, environmental protection, and care for the elder-
ly, children, and disabled. For example, public security bureaus charged with imple-
menting and enforcing the Overseas NGO Law have pressured overseas NPOs to stop
working with Chinese NPOs perceived to work on rights issues and have sometimes
not accepted filings for temporary activities in these situations. Moreover, there are re-
ports that public security bureaus have interpreted the Overseas NGO Law to extend to
activities involving the collaboration of overseas NPOs with Chinese NPOs outside of
the Chinese mainland, even though the Overseas NGO Law’s jurisdiction is limited to
the Chinese mainland.

Nonprofit Organization Activities

POLITICAL ACTIVITIES AND LOBBYING

NPOs in China are not explicitly prohibited from taking part in political activities. Ac-
cording to Article 15 of the Charity Law, “charitable organizations must not undertake
or assist activities that endanger national security and societal public interests or ac-
cept contributions that carry additional conditions in violation of laws, regulations,
and social mores, and must not attach conditions for beneficiaries that are in violation
of laws, regulations, and social mores.”

For foreign NPOs, the Overseas NGO Law has vague language prohibiting activities
that could be construed as political, such as “the incitement of resistance to implemen-
tation of laws and regulations; illegal efforts to obtain state secrets; the spread of ru-
mors, defamation, or the publication or dissemination of other harmful information
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that endangers state security or damages the national interest;
participation in or funding of political activity or illegal reli-
gious activities; or other activities that endanger state security
or damage the national or public interest.” Although no explicit
rules exist, most NPOs, except for GONGOs and mass organi-
zations, such as the All-China Federation of Trade Unions and
certain affiliated organizations of the Chinese Communist
Party, are forbidden from engaging in political activities sur-
rounding elections.

No formal legal rules restrict NPO involvement in the legisla-
tive process or lobbying or define how much of an organiza-
tion’s budget may be devoted to such activities. A number of
studies show that NPOs such as trade and industry associations
and chambers of commerce engage in lobbying government
agencies at both the national and local levels.3* More recently,
associations of entrepreneurs, grassroots NPOs, and founda-
tions have begun to lobby government agencies.’ These lobby-
ing efforts take many forms, including meeting officials on so-
cial occasions, providing company or industry information to
government agencies, inviting policymakers to policy-related
meetings, supporting scholarly research on policy, submitting
articles to the media, engaging in philanthropy that involves
policymakers, submitting requests for open government in-
formation to government agencies, submitting petition letters
to government agencies, and submitting policy recommenda-
tions to representatives during legislative sessions. Organiza-
tions commonly debate legislative proposals through the mass
media and communicate their opinions to the National Peo-
ple’s Congress, Chinese People’s Political Consultative Confer-
ence, and provincial and municipal legislatures. Article 19 of
the Charity Law encourages the establishment of industrial as-
sociations in the charitable sector, which will presumably carry
out lobbying.

34 See Scott Kennedy, The Business of Lobbying in China (Cambridge: Harvard University
Press, 2005), and Deng Guosheng and Scott Kennedy, “Big Business and Industry Association
Lobbying in China,” China Journal 63 (January 2010): 101-125.

35 See “The Diversification of Public Advocacy in China,” China Development Brief, 2013,
http://chinadevelopmentbrief.cn/publications/cdb-special-report-diversification-public-
advocacy-china-march-2013/.
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ECONOMIC ACTIVITIES

There are conflicting statements in the relevant laws and regulations about NPOs’ en-
gagement in for-profit activities. According to Article 9 of the Charity Law, social orga-
nizations are not permitted to pursue commercial activities as their principal purpose,
which suggests that they can engage in for-profit activities as long as they are not the
principal purpose of the organization. For example, SAs, SSOs, foundations, and public
institutions may invest in commercial entities. As noted earlier, this conflicts with other
regulations prohibiting social organizations from carrying out profit-making activities
altogether. As interpreted by the State Administration of Industry and Commerce, the
authority responsible for commercial activities, even though SAs, SSOs, foundations, and
public institutions may not engage in for-profit businesses, they may invest in commer-
cial entities unless the State Council provides otherwise.’* The laws and regulations do
not always clearly distinguish between “related” and “unrelated” commercial activities.

The 2018 Provisional Measures for the Investment Activities of Charitable Organiza-
tions for Capital Preservation and Appreciation provide detailed guidance on the Char-
ity Law’s basic principles concerning appropriate areas of investment for charitable
organizations for purposes of capital preservation and appreciation. Under the provi-
sional measures, a charitable organization can either directly purchase asset manage-
ment products issued by financial institutions, such as banks, trusts, securities, funds,
futures, insurance asset management institutions, and financial asset investment com-
panies, or directly invest in equity by initiating startups, mergers and acquisitions, and
participation in shares (Article 4). Additionally, the provisional measures prohibit char-
itable organizations from the following investment activities: direct trading of stocks,
direct purchase of commodities and financial derivatives products, investments in life
insurance products, provision of loans to individuals and enterprises in the name of
investment, investments that fail to comply with national industrial policies, invest-
ments that may expose the organization to unlimited liability, investments that violate
the purposes of the organization and may damage the reputation of the organization,
and other activities prohibited by national laws and regulations (Article 7).

PROHIBITION ON DISTRIBUTION OF INCOME OR ASSETS/PRIVATE INUREMENT

The 1998 Regulations for the Registration and Management of Social Associations gen-
erally prohibit any action to usurp, divide in secret, or misappropriate the assets of an
SA (Article 29). All of an SA’s income must be devoted to the activities addressed in its
governing statute or constitution and may not be divided among members. All dona-
tions and subsidies must be used in conformity with the association’s purposes and the
agreements made with donors. In addition, employees’ compensation must be set with
reference to the salaries of employees of the PSU or other unit, which means they gen-
erally mirror the salaries of civil servants. The provisions governing foundations and

36 See Council on Foundations, “Country Notes: China,” 2015, http://www.cof.org/content/china.
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SSOs are nearly identical to this.” For example, Article 52 of the Charity Law states, “the
assets of charitable organizations shall only be used entirely for charitable purposes in
accordance with their charter and the donation agreement, and must not be distributed
among the founders, donors, or members of the charitable organizations. Charitable
assets must not be privately divided, embezzled, withheld, or misappropriated by any
organization or individual.”

Regarding self-dealing and conflicts of interest, no more than one-third of board mem-
bers may be close family relations of a private individual whose assets are used to es-
tablish a non-public fundraising foundation, according to the 2004 Regulations for the
Management of Foundations. At other foundations, close relations may not serve si-
multaneously as directors. Directors or board members who receive financial remuner-
ation from a foundation may not make up more than one-third of its board members
(Article 20). The posts of chair and deputy chair of the board of directors or secretary
general may not be occupied by persons employed by state bodies; the legal represen-
tative of a foundation may not at the same time be the legal representative of any other
organization; and the legal representative of a foundation whose original funds are of
domestic origin shall be a person who is a legal resident of mainland China.®® The reg-
ulations prohibit a board member with a personal interest connected to the interests
of the foundation from taking part in decision-making related to that matter and pro-
hibit a board member, supervisory official (appointed by the board to keep check of the
foundation’s financial records and accounts and monitor the board’s compliance with
the charter and the law), and their close relations from having any kind of business
dealings with the foundation. In addition, the supervisory official and board members
not serving in full-time posts at the foundation may not be paid (Article 23).

Similarly, Charity Law states that founders, major donors, and managers of charita-
ble organizations “must not use their association to harm the interests of charitable
organizations or beneficiaries or the public interest” and if they “partake in transac-
tions with the charitable organization must not participate in the charitable organiza-
tions’ decision making process regarding the transactions, and conditions related to the
transactions shall be made public” (Article 14).

EXPENDITURES AND ADMINISTRATIVE EXPENSES

Expenditures and administrative expenses at foundations and charitable organizations
are subject to specific requirements and limits. The expenditures of a public fundrais-
ing foundation may be no less than 70 percent of the total income of the previous year
and the expenditures of a non-public fundraising foundation may be no less than 8 per-
cent of the balance of the fund of the previous year, according to the Regulations for

37 See the 2004 Regulations on the Management of Foundations, Article 27; 1998 Interim Regulations on the Registration and
Management of Civil Non-enterprise Institutions, Article 21; and Charity Law, Article 52.
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the Management of Foundations. Staff and administrative ex-
penses may not exceed 10 percent of total expenditures (Article 29).

The Charity Law similarly requires that foundations with pub-
lic fundraising credentials spend no less than 70 percent of
their total incomes from the previous year, or 70 percent of
their average incomes for the last three years, on charitable
activities, and that their annual management costs not exceed
10 percent of that year’s total spending. It further states that if
there are special circumstances making compliance difficult, a
report shall be made to the relevant Civil Affairs departments
and a public explanation of the situation offered (Article 60).
The 10 percent limit on administrative costs has been criticized
by many NPOs as failing to account for the differing needs of
organizations, although it should be noted that this limit is im-
posed only on foundations with public fundraising credentials
and not on other types of charitable organizations.

The 2016 Regulations on the Annual Expenditures and Man-
agement Expenses of Charitable Organizations Carrying Out
Charitable Activities set limits on spending on charitable ac-
tivities and management by charitable organizations. The lim-
its on spending on charitable activities and management fees
are stricter for foundations, charitable organizations with pub-
lic fundraising credentials, and charitable organizations with
higher end-of-year net assets. For example, charitable SAs and
SSOs with public fundraising credentials cannot spend less
than 70 percent of their total income in the previous year, and
their annual management expenses cannot exceed 13 percent
of their total expenditures. Public fundraising foundations
have a 10 percent cap on their annual management expenses.
Articles 6-9 of the regulations set out specific limits for the
different categories of charitable organizations. The regulation
also states that smaller charitable organizations with manage-
ment fees below CNY 200,000 (approximately $29,000) do not
have to comply with the limits on expenditures and manage-
ment fees.

GOVERNMENT SUPERVISION

An NPO’s main government supervisors are the registration
authority (the central or local Civil Affairs department) and
the NPO’s PSU, which is generally a government or party body.
Previously, the MCA and the PSU had to receive annual reports
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from the NPO and perform annual inspections of the organization. However, under
the draft regulations for SAs, SSOs, and foundations, reporting and monitoring will no

longer involve an annual inspection process but only the submission of annual reports
to the MCA»®

Other government bodies with supervisory roles include the State Administration of
Taxation, Ministry of Finance, State Administration of Foreign Exchange (in the case of
foreign donations to NPOs), Ministry of Human Resources and Social Security, police,
and state security. In addition, if an NPO receives funding from a government or Com-
munist Party body, it will also come under that body’s supervision.

Additionally, the Provisional Notice on Registration Management Organs’ Acceptance
of Complaints and Reports about Social Organizations describes a mechanism that al-
lows the public to file complaints and reports on unlawful conduct by social organiza-
tions. The MCA is responsible for handling these complaints and reports and making
them public. The Provisional Regulations on Admonishment Meetings for Social Orga-
nizations by Registration Management Organs and Administrative Law Enforcement
provide an opportunity for authorities from the MCA and law enforcement agencies to
meet with social organizations to discuss problems with unlawful conduct, offer cor-
rective actions, and, if necessary, put appropriate penalties into place.

Termination, Dissolution, and Sanctions

The laws and regulations governing NPOs contain similar provisions for voluntary or
involuntary termination and dissolution. A foundation or representative body of a for-
eign foundation may voluntarily dissolve if it intends to conclude the activities speci-
fied in its charter, is incapable of carrying out the public welfare activities specified in
its charter, or wishes to cease activities for some other reason. When a foundation can-
cels its registration, its branch and representative bodies have their registrations can-
celled at the same time (Regulations on the Management of Foundations, Article 16). A
charitable organization shall be terminated if the circumstances for termination as set
out in its organizational charter are met; termination is required because of a division
or merger; the organization has not engaged in charitable activities for two consecutive
years; the organization is de-registered or has its registration certificate withdrawn; or
other legal conditions under which an organization shall terminate are met (Charity
Law, Article 17).

Upon dissolution, a foundation must establish a liquidation organization and settle its
accounts under the guidance of the organ in charge of registration (Civil Affairs) and
its PSU. Leftover funds shall be used for public welfare ends as stipulated in the founda-

39 For more information, see ICNL, “Before & After 2016: A Deeper Dive,” China Philanthropy Law Factsheet 2, https://www.icnl.
org/wp-content/uploads/China-Factsheet-2-domestic-NGOs-final-31-Aug-2018-update.pdf; “Before & After 2016: A Deeper Dive: Tracking
Changes inthe Regulation of Overseas NGOs and Foundations in China”; and “FAQ: China’'s 2016 Charity Law,’ March 2018, https://www.icnl.
org/post/tools/fag-chinas-2016-charity-law.
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tion’s charter or, if they cannot be used in this way, shall be donated to another public
welfare organization with similar aims and objectives. Any such action is to be made
public. A foundation then applies for the cancellation of its registration within fifteen
days of the completion of liquidation (Charity Law, Articles 18, 19, and 33). The rules for
charitable organizations are similar (see Charity Law, Article 18).

Conduct that can justify government sanctions as well as the sanctions themselves are
spelled out in Chapter 6 of the 2004 Regulations for the Management of Foundations
and Chapter 10 of the Charity Law. Both the Charity Law and the 2018 draft Regulation
for the Registration and Management of Social Organizations contain more specific
corrections and penalties for organizations that violate their legal responsibilities. In
addition, the 2018 Measures for the Management of Social Organizations’ Credit Infor-
mation is part of a broader, big-data initiative by the Chinese government, in coopera-
tion with commercial credit-rating companies, to establish a social credit program for
individuals and organizations that will encourage good behavior and discourage bad
behavior. This particular regulation sets up a management system to deal with social
organizations that do not fulfill their obligations and engage in illegal conduct. Two
“blacklists” have been established: one for social organizations engaging in irregular
activities, such as failing to submit their annual work reports to the Civil Affairs depart-
ment in a timely manner or failing to set up party groups according to regulations, and
another for social organizations that have committed serious illegal or dishonest acts,
such as falsifying registration materials. The social organizations on these lists cannot
bid on government contracts or receive government financial aid. In contrast, social or-
ganizations with good social credit will be given priority when bidding on government
contracts or requesting financial and policy support.

Finally, NPOs must abide by the constitution and laws of the country and should not
carry out activities that endanger national security or societal interests (Regulations
on the Management of Foundations, Article 6, and Charity Law, Article 15).

Charitable or Public Welfare Status

The Charity Law provides a special designation for charitable organizations.*° To obtain
such status, the applicant registers at the Civil Affairs department in its locality. The
Civil Affairs authorities are supposed to publicly identify organizations that succeed in
registering as “charitable organizations.” Civil Affairs departments at the county level
and above are instructed to establish a charitable credit record system to assess char-
itable organizations and encourage third-party agencies to carry out evaluations and
make the results public (Articles 69 and 95).

Charitable or public-interest activities are defined as “the following public welfare activities

40 For more information on this point, see ICNL, “Before & After 2016: A Deeper Dive,” “Before & After 2016: A Deeper Dive:
Tracking Changes in the Regulation of Overseas NGOs and Foundations in China,” and “FAQ: China’s 2016 Charity Law.”
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voluntarily carried out by natural persons, legal persons, and oth-
er organizations through the donation of property, the provision
of services or other means: helping the poor and the needy; assist-
ing the elderly, orphans, the ill, and the disabled, and providing
special care; alleviating losses incurred by natural disasters, acci-
dents, public health incidents, and other emergencies; promoting
the development of education, science, culture, health, sports,
and other causes; preventing and alleviating pollution and other
public hazards and protecting and improving the eco-environ-
ment; and other public welfare activities in accordance with the
law. Charitable activities must be lawful, voluntary, honest, and
non-profit, and they may not violate social morality, endanger
national security, or harm societal public interests or the lawful
rights and interests of other persons. The government encourag-
es charitable activities that represent the core values of socialism
and promote the traditional morals of the Chinese nation” (Arti-

cles 3-5).

Charitable organizations should be registered as NPOs, such
as SAs, SSOs, or foundations, before they can apply for and
obtain charitable status. Registration for charitable organiza-
tion status requires applying to the MCA or local Civil Affairs
department. Among other requirements, the applicant must
aim to carry out charitable rather than profit-making activities
and must have a name and address, an organizational charter,
necessary financial assets, and an organizational structure and
person in charge (Article 9).

The 2016 Measures for the Designation of Charitable Organi-
zations detail how social organizations that registered before
the Charity Law went into effect will be able to receive charita-
ble organization status. To be eligible an organization must: (1)
meet the conditions for registering as a social organization; (2)
have as its purpose the carrying out of charitable activities; (3)
not have profit-making as its purpose and set aside all earned in-
come for charitable purposes provided for in the organization’s
charter; and (4) ensure that its directors comply with the law. An
organization applying for charitable status needs to show that
its members or board have approved the application for charita-
ble designation. It must submit the application with supporting
materials to the relevant Civil Affairs department. The Civil Af-
fairs department will then review the application and provide a
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response within twenty days. If the application is denied, the department will provide a
written response with reasons.

Charitable organizations may engage in fundraising and, if they meet certain qualifi-
cations, may engage in public fundraising, including online fundraising (Charity Law,
Article 22). Other benefits include special tax benefits, preferential use of public land
under certain conditions, and qualification to participate in government programs that
purchase social services from charitable organizations (Charity Law, Chapter 9).

The 2016 Measures on the Management of Public Fundraising by Charitable Organi-
zations provide more detail on the criteria and process required for charitable organi-
zations to obtain public fundraising credentials. Under these measures, all qualified,
registered social organizations that have had “charitable organization” status for at
least two years are able to apply for public fundraising credentials. The charitable or-
ganization must meet various requirements—for example, it must set up standard in-
ternal governance structures, have full-time staff, participate in a social organization
assessment, and comply with the law. Social organizations that already enjoyed public
fundraising privileges prior to the passing of the Charity Law will not need to reapply
through this process. The measures also address public fundraising over the internet,
as well as collaborative public fundraising arrangements in which social organizations
lacking public fundraising credentials may carry out public fundraising in collabora-
tion with social organizations that have those credentials.

In an effort to increase transparency and trust in the charitable sector, charitable or-
ganizations must disclose detailed information about their organizations and their ac-
tivities, including fundraising and use of donated funds, particularly if the funds are
raised through public channels (Charity Law, Article 22).

Local and Cross-Border Funding

Local NPO fundraising is regulated primarily by the Charity Law, which contains the
latest and most detailed legal provisions. Cross-border funding is regulated primarily
by the Overseas NGO Law. Prior to the Charity Law, the 1999 Public Welfare Donations
Law was the most relevant legislation on local funding.

The rules for soliciting domestic donations—that is, fundraising within China—and
the rights and responsibilities of donors and charitable organizations are spelled out
in Chapters 4-6 and Chapter 8 of the Charity Law. The rights of donors include such
provisions as their right to dictate and be informed about how their donations are used.
The Individual Income Tax Law and Enterprise Income Tax Law regulate tax exemptions
for domestic donors that support domestic NPOs. Domestic NPOs that obtain funds
through government contracting are governed by relevant government decisions.*

41 Relevant decisions include the Guiding Opinions of the General Office of the State Council on Government Purchasing Services
from Social Actors, 2013, and the Ministry of Finance’'s Government Contracting of Services Management Measure, 2014.
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Online fundraising in particular has grown rapidly over the last decade, with CNY 10
billion yuan (about $1.5 billion) raised online for charity in 2021, an increase of 18 per-
cent from 2020. As a result, the government has begun to regulate online fundraising
platforms. In July 2017, the MCA issued two standards for online fundraising platforms:
the Basic Technical Specifications for Online Fundraising Platforms for Charitable Or-
ganizations and the Basic Management Specifications for Online Fundraising Platforms
for Charitable Organizations. These two standards strengthen overall supervision of
online fundraising and establish the rule that if platforms fail to pass a government
assessment twice, they will no longer be able to conduct public fundraising. The stan-
dards also intend to protect the rights of donors by providing for oversight from society
and information disclosure. The standards require platforms to public post informa-
tion on public donations on their webpage, including the charitable organization’s full
name, public fundraising certificate, fundraising plan, and contact information.. At
least every six months, platforms must publicly announce information about their op-
erations, including but not limited to a list of their charitable organization partners,
the number of public fundraising activities they have carried out, the amount of
funds raised, and their operating income and expenditures. The standards also re-
quire platforms to strengthen their service functions by ensuring non-discriminatory
treatment (that is, treating all charitable organizations equally and not discriminating
on the basis location, size, etc.), clearly stating their fees, and properly managing infor-
mation on the donations they receive and on the donors’ identities.*?

Domestic NPOs are permitted to operate internationally, and in recent years, there has
been a noticeable trend of Chinese NPOs working abroad, mostly in Southeast Asia and
Africa. There is no explicit restriction on an NPO’s use of domestic funds to carry out
activities abroad.** However, there appears to be no institutionalized channel for or
clear policy on sending donations to support NPOs’ projects overseas. In an interview,
Wu Peng, the director of the department of international development at the China
Foundation for Poverty Alleviation, which as of 2018 had raised CNY 160 million (ap-
proximately $23.3 million) for overseas aid and projects in twenty countries since 2005,
noted in a 2019 interview that the Chinese government has no clear policy that allows
Chinese social organizations to transfer funds directly to legally established overseas
branch organizations and advocated for a special channel to be set up for transferring

42 The platform should display the details of the donation, including donationtime, donor name or donor independent identification,
donor ID, payment method, payment amount, the name of the event, whether the donation is from overseas, etc., and display and
allow a person to export the donor’s official charitable donations receipt, which should include the name of the donor, donation
project, donation amount, and mailing address. Charitable organizations should also be able to manage or export information within
the platform by displaying donor information, including the donor’s name or platform donor’s independent identification, displaying
under each donor’s name the total amount and number of donations given to a particular charitable organization, and displaying, by
donor’s name, the total amount of donations made and the number of donations made, and allowing the sorting and exporting of a
list of donors.

43 The 2009 State Administration of Foreign Exchange Notice covers only donations by the Chinese government and business
for overseas activities but says nothing about Chinese NPOs’ funding of overseas activities, perhaps because in 2009 there were
very few Chinese NPOs operating abroad.
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donations in foreign currency overseas.* Moreover, as men-
tioned above, a number of provincial public security bureaus
have interpreted the Overseas NGO Law and its various re-
quirements for registration and reporting as applying to situ-
ations in which foreign organizations fund the attendance of
Chinese NPOs at activities outside of China.

Representative offices of foreign foundations may not fund-
raise in China, according to the Overseas NGO Law, but they
may accept donations. Foreign NPOs that apply to set up a
representative office in China will need to report their fund-
ing sources as part of their applications (Article 5). They must
manage their finances according to Chinese accounting stan-
dards, employlocally certified accountants, and have a Chinese
accounting firm audit their financial records (Article 24). In
addition, they must file annual reports with their two supervi-
sory agencies—the provincial PSB and the PSU—showing the
nature of their activities and the use of funds. A foreign NPO
that files a record for “temporary activities” also needs to show
its funding sources and file a report about a funded activity
and the use of funds no more than thirty days after the activity
ends (Articles 17 and 30).

There is a perception that affiliations with foreign individuals
or organizations will elevate the risks to Chinese organiza-
tions and individuals. In the past, an association with foreign
persons or organizations was stigmatized because of China’s
troubled history with foreign powers, particularly those in the
West and Russia. The anti-Western prejudice has been revived
in recent years by President Xi’s administration. This fear of
foreigners is manifested in the reluctance of PSUs to take re-
sponsibility for sponsoring and supervising foreign NPOs. The
Overseas NGO Law reinforces this stigma by putting the regis-
tration of foreign NPOs in the hands of the Ministry of Public
Security. The law also sends a clear warning to Chinese indi-
viduals and organizations that they must not cooperate with
a foreign NPO that has not gone through one of the two legal
channels for operating in China in stating that “organizations
or individuals in China shall not be hired by, accept financial

44 “Wu Peng: Bringing the Chinese Experience to the World,” China Development Brief,
interview with Gabriel Corsetti And Yin Qian, April 25, 2019, https://chinadevelopmentbrief.
org/reports/wu-peng-bringing-the-chinese-experience-to-the-world/.
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support from, or represent or covertly represent overseas NGOs that have not legally
registered a representative office or filed a record for temporary activities within Chi-
na."”s The risk of associating with foreign persons or organizations has risen because of
growing tensions between China and the United States and other Western countries,
allegations of western support for the protests in Hong Kong that began in the summer
of 2019, and the US sanctions against Chinese legislators in response to passage of the
National Security Law for Hong Kong in June 2020. The National Security Law itself
criminalizes collaboration with foreign forces, which includes foreign funders. A num-
ber of Hong Kong NPOs and groups funded by foreign sources have had to close and in-
dividuals associated with these organizations have been arrested as a result of the law.

Tax Law

Both charitable organizations and donors enjoy tax benefits. The current benefits are
spelled out in the Enterprise Income Tax Law (most recently amended in 2007) and the
Individual Income Tax Law (most recently amended in 2018). An amendment to Article 6
of the Individual Income Tax Law essentially incorporates language from the law’s pre-
vious implementing regulations. The amendment states that “the amount of money for
donations that does not exceed 30 percent of the taxable income declared by taxpayers
can be deducted from their taxable income, on the condition that the income is donat-
ed to charitable causes such as education, poverty alleviation, and relief. The provision
stipulated by the State Council that a full pre-tax deduction can be made for charitable
donations shall prevail.” This second sentence offers the possibility of more preferen-
tial tax incentives for charitable organizations upon approval by the State Council.

An NPO is taxed on its commercial activities on the same basis as a commercial enter-
prise unless the law stipulates otherwise. Exceptions to this rule are rare. Enterprises
owned solely by public schools, for example, are exempted from a substantial portion of
business and value-added taxes. The income of scientific research institutes and high-
er educational institutions, if derived from the transfer of technology, is exempted
from business tax (Enterprise Income Tax Law, Article 26).4°

China has three categories of income tax: enterprise income tax, foreign-enterprise in-
come tax, and individual income tax. In principle, the “state encourages the develop-
ment of public welfare undertakings, and grants support and preferential treatment to
public welfare social organizations and public welfare nonprofit institutions,” accord-
ing to the 1999 Public Welfare Donations Law. This law established benefits relating to
enterprise income tax (Article 24), individual income tax (Article 25), and import duties
and value-added tax (Article 26). The specifics of the exemptions are set forth in other

45 See Council on Foundations, “Nonprofit Law in China: Country Notes,” May 2019,
https://cof.org/content/nonprofit-law-china.

46 However, interviews with legal experts suggest that only certain types of income, such as donated income, are eligible for this
benefit.
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laws and regulations. For example, the Ministry of Finance issued a circular in 2003
exempting educational material donated for poverty alleviation and other charitable
purposes from import taxes.

Previously, the enterprise tax applied to all enterprises with and without legal per-
sonality and all other organizations with income—a provision that was interpreted
as including NPOs. However, under the revised Enterprise Income Tax Law and im-
plementing regulations of 2008, legal NPOs are exempt from enterprise income tax
provided they are “qualified not-for-profit organizations.™” According to Article 84 of
the Implementing Regulations, a qualified not-for-profit organization is defined as an
organization that concurrently meets the following conditions: “(1) completed the reg-
istration for not-for-profit organizations according to law; (2) engages in public welfare
activities or not-for-profit activities; (3) the income obtained is used for the public wel-
fare or not-for-profit undertaking as registered, approved, or stipulated in the charter
with the exception of the reasonable expenses relating to the organization in question;
(4) the properties and the fruits thereof are not to be distributed; (5) an organization
whose properties, in the case of deregistration, shall be used for public welfare or not-
for-profit purposes or shall be donated to another organization of similar nature and
tenets, and shall be publicized to the general public; (6) the founder shall not reserve or
enjoy any property right to the properties he gave to the organization in question; (7)
the expenses for the salaries and fringe benefits of the staff members are controlled
within the prescribed proportion, and none of the organization’s properties shall be
distributed in any disguised manner.”

Certain categories of NPO income are exempt from taxation. For example, in January
2007, the Ministry of Finance and State Administration of Taxation issued a notice ex-
empting relief donations to NPOs from their pre-tax income. These donations must be
used by NPOs for the purposes of education, civil affairs, other public welfare under-
takings, or the alleviation of suffering from natural disasters or poverty.

To gain tax exempt status, an NPO must obtain approval from the finance and tax de-
partments under the State Council, in collaboration with other relevant ministries and
agencies of the State Council.

In June 2020, the Ministry of Finance and the State Administration of Taxation issued the
Announcement on Matters Concerning the Pre-Tax Deduction of Public Welfare Dona-
tions, which streamlines the process for social organizations to qualify for pre-tax deduc-
tions of public welfare donations. This pre-tax deductibility will also be valid for three years
and recognized nationwide. To qualify, social organizations must maintain at least a 3A rat-
ing (the highest rating is 5A) in annual evaluations by Civil Affairs departments and comply
with the provisions on expenditures and management fees specified in the Charity Law.

47 Notice on the Policies and Relevant Management Issues Concerning the Pre-Tax Deduction of Public Welfare Relief Donations,
2007.
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A foreign NPO is subject to taxes, such as income tax and busi-
ness tax, if it is registered as a representative office of a for-
eign-invested enterprise, which is an enterprise in China that
in which a non-Chinese company or individual invests. The
law is unclear about tax exemptions for representative offices
of foreign NPOs. The Overseas NGO Law states that there will
be tax benefits for foreign NPOs operating in China, but as of
May 2023, the Ministry of Finance and State Administration of
Taxation has not issued any tax regulations for foreign NPOs.4?

The law does not impose any other fees or payments in lieu of
taxes on NPOs.

The civil and tax laws provide for tax benefits for individual and
corporate donors to public welfare foundations and eligible so-
cial organizations For example, the 1999 Public Welfare Dona-
tion Law states that corporations and other enterprises making
donations to public welfare undertakings may enjoy business
tax benefits (Article 25) and that individuals and private small
businesses making donations to public welfare undertakings
may enjoy personal tax benefits (Article 26). Foreigners mak-
ing donations of goods and materials to public welfare SAs and
public welfare public institutions may enjoy reductions in or
the elimination of import taxes and import procedural fees.

There are also tax incentives for both individual and corporate
donations. For example, the part of income donated by indi-
viduals to educational and other public welfare causes may be
deducted from taxable income (Law on Individual Income Tax,
Article 6), provided it does not exceed 30 percent of taxable
income (Regulation on the Implementation of the Enterprise
Income Tax Law, Article 53). For corporate donors, Article 9 of
the revised Enterprise Income Tax Law that went into effect in
2008 sets tax deductibility at 12 percent of annual profits. The
implementing regulations for this law elaborate by stating that
public welfare expenditures incurred by an enterprise are de-
ductible provided they do not exceed 12 percent of total annual

48 The new Charity Law may include SSOs, but revised tax regulations have not yet been
issued.

49 Article 24 of the Detailed Rules for the Implementation of the Individual Income Tax Law
(revised 2005) says that donations by individuals to educational and other public undertakings
mentioned in Section 2, Article 6, of the Tax Law means donations by individuals through social
organizations or state organs within the territory of China to educational and other social and
public undertakings, areas suffering severe natural disasters, or poverty-stricken areas.
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profits.5° There is no limit on the amount that a philanthropist may designate to a char-
ity under the law on inheritance.

On May 10, 2016, the Ministry of Finance and the State Administration of Taxation is-
sued a Notice on Questions Concerning Corporate Tax on Equities Donations to Public
Welfare Organizations,” which clarifies that stock donations for charitable purposes
are eligible for tax deductions. The notice affects donations made since January 1, 2016,
and applies to equities of other corporations and shares of publicly held companies
held by corporations. For the purposes of this notice, “public welfare organizations” are
non-profit social organizations such as foundations and charitable organizations that
are dedicated to the public welfare, are registered domestically, do not have profit-mak-
ing as their purpose, and have been confirmed as eligible for tax-deductible donations.
This notice is intended to prevent situations in which large donations of stock give rise
to heavy tax burdens.s

On April 1, 2016, the Ministry of Finance, the General Administration of Customs, and
the State Administration of Taxation jointly issued an announcement stating that there
would be no import tariff or value-added taxes levied on materials from foreign donors
used directly for charity.

The relevant tax regulations for NPOs tend to be general and are being revised as new
laws such as the Charity Law come into effect. It should be noted, however, that the re-
ality is quite different from what is stated in the tax regulations. Chinese NPOs report
that they must apply for income tax exemptions separately to relevant tax offices, many
of which are unfamiliar with NPOs and the tax regulations governing them. In addi-
tion, NPOs that are registered as businesses or are unregistered are ineligible for these
tax exemptions. The process for claiming tax benefits is also not simple or well under-
stood, although it is improving. Tax deductibility for individuals who make donations
to NPOs, for example, is not a common practice, and some tax authorities are unfamil-
iar with the process. In recent years, tax deductibility for individuals has become easier
in major cities such as Beijing but in smaller cities is still a challenge. Finally, many pub-
lic welfare NPOs lack the proper documentation to claim tax benefits and must apply
separately to the tax and finance authorities to establish eligibility for their donors to
receive tax deductions.

50 J&F 2 2 B AR A T 43 BB v AL PR3 %01, guan yu gong yi gu quan juan zeng gi ye suo de shui zheng ce wen ti di tong zhi.

51 “New Policy on Equity Donations to Public Welfare Organizations Released,” China Development Brief, May 18, 2016 http://
chinadevelopmentbrief.cn/news/new-policy-on- equity-donations-to-public-welfare-organizations-released/.

52 “New Policy on Equity Donations to Public Welfare Organizations Released,” China Development Brief, May 18, 2016, https://
chinadevelopmentbrief.org/reports/new-policy-on-equity-donations-to-public-welfare-organizations-released/.
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APPENDIX A

FIGURE 3

The Universe of Chinese NGOs

This interactive tool helps users visualize the Chinese civil society sector. Hover your cursor over the titles for more
information about each type of organization. Note: Interactivity only works in Adobe Acrobat.
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FIGURE 4

The Universe of Overseas NGCOs in China

The circles below represent the six major categories of overseas non-governmental organizations (NGQOs) in China.
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Paulson Institute, Policy research
Brookings .
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research
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Carnegie
Endowment for
International Peace
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International, PATH,
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PlaNet Finance
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Oxfam International,
Save the Children,
Plan International,
World Wildlife Fund
for Nature, China
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Humana People to

People
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implementation
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Private, nonprofit

Examples:
Harvard University,
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New York-
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Cleveland Clinic
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cultural, Association,
Canada China
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and International
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Ford Foundation,

Foundations & Fred Hollows

. other . Foundation, Stiftung
philanthropic Mercator, Heinrich
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The classification system used here is based on one developed by Nick Young of the China Development Brief in
“NGOs: the Diverse Origins, Changing Nature and Growing Internationalization of the Species” (2005). It has been
updated in the following ways: (1) faith-based organizations were removed as a stand-alone category, as most are
included in these other categories; (2) campaigning organizations are incorporated under humanitarian relief and
development organizations; (3) private nonprofit universities, schools, and hospitals have been added; and (4) the
category of professional associations has been broadened. Please note that the circles are not to scale.
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SECTION V

NEWS AND EVENTS

The 14th Five Year Plan for Social Organizations: Opportunities for NGOs,
NGOs in China (blog), January 6, 2022

https://ngochina.blogspot.com/2022/01/the-14th-five-year-plan-for-social_6.html

The 14th Five Year Plan for Social Organizations and the Future of Civil
Society in China, NGOs in China (blog), January 4, 2022

https://ngochina.blogspot.com/2022/01/the-14th-five-year-plan-for-social.html

Will There Be a Civil Society in the Xi Jinping Era? Advocacy and
Non-Profit Organising in the New Regime, Lawrence Deane, Made in
China, July 15, 2021

https://madeinchinajournal.com/2021/07/15/will-there-be-a-civil-society-in-the-xi-jinping-era-
advocacy-and-non-profit-organising-in-the-new-regime/

The 14th Five-Year Plan Outlines Policies for Social Organizations, Xia
Yunyang, China Development Brief, July 5, 2021

https://chinadevelopmentbrief.org/reports/the-14th-five-year-plan-outlines-policies-for-so-
cial-organizations/

Altering the Approach to Non-State-Approved Social Organisations, Holy
Snape, Made in China, April 29, 2021
https://madeinchinajournal.com/2021/04/29/cultivate-aridity-and-deprive-them-of-air/

China To Tighten Political Security Operations Targeting ‘Potential’ Dis-
sent, Xue Xiaoshan, Radio Free Asia, December 25, 2020

https://www.rfa.org/english/news/china/political-security-12252020162439.html

How and Why Could the Charity Law Be Amended? Isabella Jingwen
Zhong, China Development Brief, October 22, 2020

https://chinadevelopmentbrief.org/reports/how-and-why-could-the-charity-law-be-amended/

Hong Kong's National Security Law, International Center for
Not-for-Profit Law, July 29, 2020

https://www.icnl.org/post/analysis/hong-kongs-new-security-law
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The Report was prepared by the International Center for Not-for-Profit Law in part-
nership with Shawn Shieh and issued in March 2017. It was updated to reflect changes
as of August 2018, September 2019, May 2021, and May 2023. The information in this
report reflects the authors’ understanding of laws and regulations currently in effect
in the People’s Republic of China, as well as best international practice, and does not
constitute a legal opinion or advice.
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