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INTRODUCTION TO THE CONSTITUTION OF INDIA

It should be mentioned, in this context, that the last vestiges of the princely order in India
have been done a\w_xy with by the repeal of Arts, 291 and 362, and the insertion of Art.
363A, by the Constitution (26th Amendment) Act, 1971 (w.e.f. 28-12-1971), which aboli-

: shed the Privy Purse granted to the Rulers of the erstwhile Indian States and certain other

22,
23.
24,

25,

personal privileges accorded to them under the Constitution—as a result of which the heads
of these pre-Independence Indian States have now been brought down to a level of equality
‘with other citizens of India.

Golak Nath v. State of Purjab, A.I.R. 1967 5.C. 1643.

Ke.sjhavananqa v. State of Kerala, A.1.R, 1973 5.C. 1461.

The Janata Government’s efforts to enshrine the ‘basic features theory’ in the Constitution
it§clf, by requiring a referendum to amend four ‘basic features’, failed owing to Congress
opposition to the relevant amendments of Art. 368 of the Constitution, as proposed by the,
45th Amendment Bill, 1978. The four basic features mentioned in that Bill were—{i) Secular
and democratic character of the Constitution; (ii) Fundamental Rights under Part I11; (iii)
Free and fair elections to the Legislatures; {iv) Independence of the Judiciary.

Minerva Mills v. Union of India, A.L.R. 1980 8.C. 1789 (paras. 21--26, 28,91, 93—94).

NATURE OF THE FEDERAL SYST]

A‘rt. 1{1) of our Constitution says—*‘Ind
is Bharat, shall be a Union of States.”

While submitting the Draft Constitution, Dr. Ambedkar, the
man of the Drafting Committee, stated that **although its Constitutic
be federal in structure’’, the Committee had used the term “Union’” t
of certain advantages.' These advantages, he explained in the Con:
Assembly,? were to indicate two things, viz., (a) that the Indian feder:
not the result of an agreement by the units, and (b) that the componel
have no freedom to secede from it,

The word ‘Union’, of course, does not indicate any particular
federation, inasmuch as it is used also in the Preamble of the Constitt
the United States—the model of federation; in the Preamble of the
North America Act (which, according to Lord Haldane, did not creal
federation at all); in the Preamble to the Union of South Africa Ac
which patently set up a unitary Constitution; and even in the Constit
the U.S.S.R. (1977), which formally acknowledges a right of secessic
72| 10 cach Republic, i.e., unit of the Union.’

We have, therefore, to examine the provisions of the Cons
itself, apart from the label given to it by its draftsman, to determine -
it provides a federal system as claimed by Dr. Ambedkar, particularly
of the criticisms (as will be presently seen) levelled againt its federal ¢
some foreign scholars.

The difficulty of any treatment of federalism is that there is nc

definition of a federal State.j The othér diffi
that it is habitual with SChO]aIJ;S on the subject
with the model of the Unijted Srates, the oldes
of all federal Constitutions in the world,
exclude any system that does not conform to that model fr
nomenclature of ‘federation’. But numerous countries in the worl
since 1787, adopted Constitutions having lederal features and, if tl
historical standard of the United States be applied (o all these later C
tions, few will stand the test of federalism save perhaps Switzerla
Australia. Nothing is, however, gained by excluding so many recent
tutions from the federal class, for, according to the traditional classi
followed by political scientists, Constitutions are cither unitary or

India, a Union of States.

Different types of
Federal Constitutions
in the modern World.
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If, there_forf:, a Constitution partakes of some features of both types, the only
alt..srnatwe is to analyse those features and to ascertain whether it is’basica!!y
um.tary or federal, although it may have subsidiary variations. A liberal
atmude. to»yards the question of federalism is, therefore, inevitable parti-
c.ularly in view of the fact that recent experiments in the world of Constitu-
tlop-maklng are departing more and more from the ‘pure’ type of either a
unitary ora federal system. The Author’s views on this subject, expressed in
the previous Editions of this book as well as in the Comme:ntary on the
Constitution of India,* now find support from the categorical assertion of a
resear-ch v.v(.)rker5 on the subject of federalism (who happens to be an
Ameracazl himself), that the question whether a State is federal or unitary is
f)nc of degrees and the answer will depend upon ‘*how many federal feature;;
it possesses.”” Another American scholar has, in the same strain,® observed
that federation is more a ‘functional’ than an ‘institutional’ conce,pt and that
any t_heory which asserts that there are certain inflexible characteristics
y:_gl}_qut.__which a political system cannot be federal ignores the fact *‘that
institutions are not the same things in different social and cultural environ-
ments.”’

To anticipate the Aut.hor’s conclusion, the constitutional system of
Indian  Constitution Inc'ha is basically federal, but, of course, with striking
basically Federal, with unitary features. In order to come to this conclusion,
unitary features. we have to formulate the essential minimal features

of a federal system as to which there is common agree-
ment amongst political scientists.

Though there may be difference amongst scholars in matters of detail
Essential features of the consensus of opinion is that a federal syslerr;
a Federal !aolity. involves the following essential features: '

(i) Dual Government. While in a unitary State, there is only one
qut_:mmenl, namely the national Government, in a federal State there are
two Governments, — the national or federal Government and th,e Govern-
ment of each component State. '

'I:h'()ugh a unitary State may create local sub-divisions, such local
authorlt1e§ enjoy an autonomy of their own but exercise only such powers as
are from time to time delegated to them by the national government and it is
competént for the national Government to revoke the delegated powers or
any of them at its will.

' A federal State, on the other hand, is the fusion of several States intoa
smgl; State in regard to matters affecting common interests while each
component State enjoys autonomy in regard to other rr;atters. The
component States are not mere delegates or agents of the federal Government
but both the Federal and State Governments draw their authority from the
same source, viz., the Constitution of the land. On the other hand, a
ct.)m.ponem State has no right to secede from the federation at its will T,his
distinguishes a federation from a confederation. .

- (ii) Distribution of Powers. 1t follows that the very object for which

NATURE OF THE FEDERAL SYSTEM

a federal State is formed involves a division of authority between the Fe¢
Government and the States, though the method of distribution may n
alike in the federal Constitutions.

(iii) Supremacy of the Constitution. A federal State derive
existence from the Constitution, just as a corporation derives its exis
from the grant of a statute by which it is created. Every power—¢xec
legislative, or judicial—whether it belongs to the federation or 1
component States, is subordinate to and controlled by the Constitution.

(iv) Authority of Courts. In a federal State the legal supremacy
Constitution is essential to the existence of the federal system. It is es
to maintain the division of powers not only between the coordinate bri
of the government, but also between the Federal Government and the
themselves. This is secured by vesting in the Courts a final power to inl
the Constitution and nullify any action on the part of the Federal anc
Governments ot their different organs which violates the provisions
Constitution.

Not much pains need to be taken to demonstrate that the political
introduced by our Constitution possesses all the aforesaid essentia
federal polity. Thus, the Constitution is the supreme organic law of o
and both the Union and the State Governments as well as their res
organs derive their authority from the Constitution, and it is not con
for the States to secede from the Union. There is a division of legisliat
administrative powers between the Union and the State Governments.
Supreme Court stands at the head of our Judiciary to jealously gu
distribution of powers and to invalidate any action which violates the
tions imposed by the Constitution. This jurisdiction of the Suprem
may be resorted to not only by a person’ who has been affected by a L
State law which, according to him, has violated the constitutional ¢
tion of powers but also by the Union and the States themselves by br
direct action against each other, before the Original Jurisdiction
Supreme Court under Art, 134.% It is because of these basic federal
that our Supreme Court has described the Constitution as ‘federal’.’

But though our Constitution provides these essential features 0

. ration, it differs from the typical federal syster
r:;;‘r']a;e(}:f;ﬁ;:i of world in certain fundamental respects:
(A) The Mode of formation. A tfederal
the American type is formed by a voluntary agreement between a
of sovereign and independent States, tor the administration of certai
of general concern.

But there is an alternative mode of the Canadian type (if C
admitted into the family of federations), namely, that the provir
unitary State may be transformed into a federal union to make tr
autonomous. The provinces of Canada had no separalc Orf ind
existence apart from the cqlonial Government of Canada, and the U
not formed by any agreement between them, bul was imposed by
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statute, which withdrew from the Provinces all their former rights and then
re-divided them between the Dominion and the Provinces.

As has been seen (pp. 7-9), ante), India had a thoroughly centralised
unitary constitution until the Government of India Act, 1935. Though the
vision of a ‘United States of india’ had been at the back of the mind of
Indian nationalists since the Congress of 1904 and though, the Montford
Report had envisaged a federation of autonomous States of British India and
the Indian -States under the aegis of the Central Government, the
Government of India Act, 1915-19 eventually offered only Provincial
autonomy, as has been explained (pp. 6-7, ante). The Provincial Govern-
ments were virtually the agents of the Central Government, deriving powers
by delegation from the latter,

To appreciate the mode of formation of federation in India, we must
g0 back to the Government of India Act, 1935, which for the first time intro-
duced the federal concept, and used the expression *Federation of India’ (s.
5) in a Constitution Act relating to India, since the Constitution has simply
continued the federal system so introduced by the Act of 1935, so far as the
Provinces of British India are concerned.

By the Act of 1935, the British Parliament set up a federal system in the
same manner as it had done in the case of Canada, viz., *‘by creating autono-
mous units and combining them into a federation by
one and the same Act.”” All powers hitherto exercised
in Indja were resumed by the Crown and redistributed
between the Federation and the Provinces by a direct
grant, Under this system, the Provinces derived their authority directly from
the Crown and exercised legislative and executive powers, broadly free from
Central control, within a defined sphere. Nevertheless, the Centre retained
control through ‘the Governor’s special responsibilities’ and his obligation to
exercise his individual judgement and discretion in certain matters, and the
power of the Centre to give direction Lo the Provinces. '

" The peculiarity of thus converting a unitary system into a federal one
can be best explained in the words of the Joint Parliamentary Committec on
Indian Reforms:

Federation as envisag-
ed by the Government
of India Act, 1935.

“Of course in thus converting a unitary State into a federation we should be taking a step
Sor which there is no exact historical precedent, Federations have commonly resulted from an
agreement between independent or, at least, autonomous Governments, surrendering a defined
part of their sovereignty ot autonomy to a new central organism. Al the present moment the
British Indian Provinces are not even autonomous for they are subject 10 both administrative
and Jegislative control of the Government and such authority as they exercise has been in the
main devoived upon them under a statutory rule-making power by the Governor-General in
Council. We are faced with the necessity of creating autonomous units and combining them inlo
a federation by one and the same Act.’”’

"It is well worth remembering this peculiarity of the origin of the federal
systemyin India. Neither before nor under the Act of 1935, the Provinces were
in any sense ‘sovereign’ States like the States of the American Union. The
Constitution, too, has been framed by the ‘people of India’ assembled in the
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and the Union of India cannot be said to be the
of any compact OT agreement between autonomous State§.’ Sot fz;r fi
Provinces are concerned, the progress had been from a }mstar{h OPrO'
organisation, but even then, this has happened not becz}use e'n iy
desired to become autonomous units un‘d.er' a federal union, as | -
The Provinces, as just seen, had been aruﬁf:lally made auton'om;)us;] k
defined sphere, by the Government of India A'ct. 1935. W}?d}: the I z;‘
the Constitution did was to associate the Indian Sltates‘ wit 1: Zse 2
mous Provinces into a federal union, which the Indian States had r¢
accedeSt()OlT’l::naln‘lgiilr.l of homogeneity of the fL_’dcrati.ng uRits is a'lf:ond}l“
their desire to form a federal union. But- in India, the p9s1110n a
different. From the earliest times, the Indian States had a sega{:‘at;ﬁ
entity, and there was little that was common between them aln ! tran P
which constituted the rest of India. Even under tl_le feclera' sche
the Provinces and the Indian States were treated .dlf‘ ferently; the ?cces
the Indian States to the systerh was voluntary while it was compu s?;y
Provinces, and the powers exercisable by the Federauop ovc;:tr. bee
States were also to be defined by the lns_truments of Accessuor;. C:!sm
was optional with the Rulers of the Indian States that l'hey r? \Bt'zce ) |
federal system of 1935. They lacked the ‘federal senumer_l'l {(Di yS,
the desire to form a federal union wilh-the .rcsl of India. !3}\11,121 |
pointed out {(p. 44, ante), the political situation chal_\gcd with ;‘1&;
paramountcy of the British Crown as a result of whuc_h mosltdo )
States acceded to the Dominion of India on the eve ol the Indepe

India.

Constituent Assembly,

The credit of the makers ol the Constitution, thercfore, h.e
much in bringing the Indian States under the federal syster:. butnl;
them, as much as possible, on the same footing as the ot er u iy
federation, under the same Constitution. lt‘l short, the surw‘vors .
Indian States (States in Part B' of the‘ flrst Schedule) \}w‘rue,ldwnfl
exceptions, placed under the same political s?rstem las 1[ € (C)ate
(States in Part A, The inlcgra.tloln of the units of the vlv? ofg
eventually been completed by ellmma.lmg the separate enti 1esof‘
Part A and States in Part B and repAacnnfggl;eT by one category ol .
itution (7th Amendment) Act, . .
e Cfigs)“;l;silfo(n of the States in the Fedemtio'n. In thc—f Ulmtte]
since the Stateshad a sovereign and independent <|:x1s[cnce prior to
tion of the federation, they were reluclan_t to give up that sovere
further than what was necessary for forming a national gl,oxﬁrnnc*ng
purpose of conducting their cominon purposes. AF a result, l(]e'['o
of the federation contains a number of safeguards for the protectiol

for which there was no need in Indig, as the States

rights’, f difference deserve

‘sovereign® entities before. These points O
attention:
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wn Cogzli‘x?lle t]:c; residuary powers are reserved to the States by the Ameri
1on, these are assj i ituti -
) 1gned to the Union by our Constitution |Art.
Chara:;grlsoz}lone. oflpgurlse, is not sufficient to put an end to the federal
our political system, because it onl ‘
Groarver of 0 . be only relates to the mode of
powers. Our Constitution has si
; : . mply follow i
system m vesting the residuary power in the Unionp ’ owed the Ganadian
drew u(;l)l)[hzv:(;fs:‘?e; pons;it}t:tion of the United States of America merely
ltution of the national government, leaving it *¢i
(to the State) to continue ¢ ir ori Constitation” the G
. 0 preserve Lheir original Constitution,”’ i
tution of India lays down th ituti atcs g well an o
¢ constitution for the St
State, save Jammu and K i 1o deronming e 10
ashmir (p. 32, a i ine its ¢
(State) comapton (p. 32, ante), has a right to determine its own
aSSign(;(l;)[;n”;heSrinattef of amendment of the Constitution again, the part
e States is minor, as compared with ’ )
docing to the Stau tor, p with that of the Union. The
ying a federation of the America i
type is that th ion i
result of an agreement betwee . ' o part of the
n the component units, s
ol of ¢ . \ nits, so that no part of th
o t;?g:\?;n::tﬁh embo'dles —i“r;]e compact can be altered without the consenf
g parties. is doctrine is i iati
most of the federal systems. dopted, with variations, by
But i . , o
Strucmret(;r;ehéc;’]r:;) e;c(c):ept nr]) a l:'evsé specified matters affecting the federal
. 10, post), the States need not even be i
o consulted in the
" ttgr_ltlafhmendn?em of t_he bulk of the Constitution, which may be effected
ya illin the Union Parliament, passed by a special majority
Slmes(lme;l;hi?:)gh l-hf:re ‘:s a division of powers between the Union and the
. rovision in our Constitution for th i
Uit bt ooy Provision in : ¢ exercise of control by the
ministration and legisiation of th islati
by & State shol e me : of the States. Legislation
_ Ject to disallowance by the Presid :
. . : sident, when reserved
izzl?é)vemor‘ for his consideration [Art. 20] I. Again, the Governor of a S(':)e/
e ]ez;app?m;ed by the.Premdent of the Union and shall hold office ‘dlir;ilg
e gons:{:e o the Premdcj:m |Arts. 155-156|. These ideas are repugnant to
] I.Utlon of the United States or of Australia, but are to be found i
the Canadian Constitution. ‘ oune
(v} The American federation h i
! as been described by its Supre ;
3 _ . me C
as ““an mdesmfcnble Union composed of indestructible States "'Iz o
It comprises two propositions— '
{a) The Union cannot be d
. est e secedi
Union o e U royed by any State seceding from the
he m(ab; OC?r:zersLele‘, itdissnot possible for the federal Government to redraui
€ United States by forming new S i
boundaricn o ot . g ne tates or by altering the
tes as they existed at the tj f i
(o popes OF the Stat ' me of the compact without
gislatures of the States concerned. Th inciple i
adopted in the Austrafian Constituti Commonweanth -iie
stitution to make the C “indi
soluble’* . with the further s s
, safeguard superadded that a )
: . \ ‘ at a popular re is
required in the affected State to alter its boundaries. popularreferendum i

iy AT
5% A

{a) It has been already seen that the first propo

No right to secede. !Jy the makers of our Constitutio !

is not possible for the States af the Ind

exercise any right of secession. It should be noted'in this context that t

16th Amendment of the Constitution in 1963, it has been made cleal

even advocacy of secession will not have the protection of the freedc
expression.™

(b) But just the contrary ol the second proposition has been emb

in our Constitution. Under owr Constitution, it i

But consent ofaStatels  giple for the Union Parliament 1o reorganisc the !

R:L;iqnu;;ix alé?l?;g—; - or 1o alter their boundaries, by a simple majority

ment of the Unizn. ordinary process of legislation |Art. 4 {2)]. The C

tution does not require that the ¢onsent ol the Le

ture of the States is necessary lor enabling Parliamem 1o make such

only the President has to ‘ascertain’ the views of the Legislature ¢

affected States to recommend a Bill for this purpose to Parliament. Eve

obligation is not mandatory insolar as the President is competent 1C

time-limit within which a State must express its views, if at all {Prov

Art. 3, as amended). In the Indian federation, thus, the States are not '

tructible’ units as in the U.S.A. The case with which the federal organi

reshaped by an ordinary legislation by the Union Parliament ha

may be
gorganisation Act,

demonstrated by the enactment of the States R
which reduced the number of States from 27 to 14 within a period of si
from the commencement ol the Constitution. The same process of disit
tion of existing States, effected by unilateral legislation by Parliamer
Ted to the formation, subsequently, of several new States—Gujarat,
land, Haryana, Meghalaya, Himachal Pradesh, Manipur, Tripura, Mi:

It is natural, therefore, that guestioning might arise in foreign m
to the nature of federalism introduced by the Indian Constitution.

(vi) Not only does the Constitution offer no guarantee 10 the
against affecting their territorial integrity without their consent,—the
theory of ‘equality of State rights’ underlying the federal scheme
Constitution, since it is not the result of any agreement between the Stz

One of the essential principles of American federalism is the equ
the component States under the Constitution, irrespective of the_ir
population. This principle is reflected in the equality of representatiol
Stales in the upper House of the Federal Legislature (i.e., in the Se
which is supposed to safeguard the status and-interests of the State
federal organisation. To this is superadded the guarantee that no Sta
without its consent, be deprived of its equal representation in the

|Art. V. .
Under our Constitution, there is'no equality ol representation
States in the Council of States. As given in the
No equality of State  gehedule, the number of members for the
representation. States varies from 1 1o 34. In view of such com
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gtf:the__ ll;Jx?per Charnber, the fec!erai safeguard against the interests of the lesser
:s eing everridden by_the. Interests of the larger or more populated States
‘ ‘ljs a_l,‘__r‘%gn.tr under our Constitution. Nor can our Council of States be correctly
. ﬁS:cf\rile t:: aslr;l federal Chamber insofar as it contains a nominated element of
welve -members as agai i
Tenitones gamst 238 representatives of the States and Union
{(vii) Another novel feat?re introduced into the Indian federalism was
Status of Stkkim. the a;dm:ssxon of Sikkim as an ‘associate State’, with-
' out being a member of the Union of India. a efi
. . , as defined
1(!21 Art I.’ which was mac.le possible by the insertion of Art. 2A into the
onst'llt‘:por.l, by the Constitution (35th Amendment) Act, 1974
Is innovation was, however, shortlived and i git]
nnov ' . its legitimacy has
l]c;s_;4all practical interest since all that was done by the 35th Amfndmen{ A]cL;S
b l; has bCCI:I und-one by the I36rh Amendment Act, 1975, by which Sikkim'
o een admitted into t.hc.: Union of India, as a full-fledged State under the
: (l}rs S'c'hedule. The orngmalﬁ- federal scheme of the Indian Constitution
o ;npnsmg State§ and t!]e Union Territories, has thus been left unimpaired,
371,;001'86, certau} sgecnal provisions have been laid down in the new Art:
» a8 lfgqf_ds Sikkim, to meet the special circumstances of that State
Art, 371G, inserted in 1986, makes certain speci isi |
s X special i
the newly formed State of Mizoram, ’ provisions eladin to

. (9 Natufe of th.e- Polity, As a radical solution of the problem of
E: COI‘I_(:‘IlIn.g national umty with ‘State rights’, the framers of the American
al;nz;l::tt;gn g:adle alloglcal division of everything essential to sovereignty
ted a dual polity, with a dual citizenship, a doubl ici
a double system of Courts. > et of officals and
() An American is a citizen not only of the State in »;'hich he resides
buz| alsg fof the United States, i.e., of the federatiot
under different conditions; and both the federal !
. ; ; and
S.t:_zte ﬁovet:nments, ea:ch independent of the other, operate directly upon the
g ltzf:ttlll who is thus subject fo two Governments, and owes allegiance to both.
du o e .Ifrd:an _Const:tutlon’; like the Canadian, does not introduce any
5]011 ::1 g}lz]t:nshrp, but one citizenship, viz.,—-the citizenship of India |Art
» and birth or residence in a particular State doe ¢ ,
horr $ not conf
Status as a citizen of that State. 4 .any Separate
(ii) As regards pfficials, similarly, the federal and State Governments
No division of public in t!le‘ Umled. States, have their own officials to
services. a;lmmlster their respective laws and functions. But
o there is no such division amongst the i i
) . o ' public officials
tmh Ind:la.,\'_l't.ne majority of the. public servants are employed by the States, but
reey a inymster both tl!e Unijon and the State laws as are applicable to their
thspect yF!States by wh}ch they are employed. Our Constitution provides for
il c:‘hqapon of All-India Services, but they are to be common to the Union
:n the égtates [Art.-3l2]. Members of the Indian Administrative Service,
nz)pomt by the Union, may be employed either under some Union Depart-
ent (say, Home or Defence) or under a State Government, and their

No double citizenship.
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services are transferable, and even when they are employed under a |
Departinent, they have to administer both the Union and State faws
applicable 10 the matter in question. But even while serving under a Stat
the time being, a member of an all-India Service can be dismissed or ren
only by the Union Government, even though the Slate Governm
competent to initiate disciplinary proceedings for that purpose.

(iii) In the U.S.4., there is a bifurcation of the Judiciary as be
or of the Judiclary the Federal and Stat? Governments.- Cases arisir

' of the federa) Constitution and federal laws arc

by the federal Courts, while State Courts deal with cases arising out
State Constitution and State laws. But in /ndia, the same system of C
headed by the Supreme Court, will administer both the Union and Stat.
as are applicable to the cases coming up for adjudication.

(iv) The machinery for election, accounts and audit is also sin
integrated.

(v) The Constitution of India empowers the Union to cntr
executive functions to a State, by its consent |Art, 258|, and a Stale to ¢
its executive functions to the Union, similarly |Art. 258A]. No quest
‘surrendet of sovereignty’ by one Government to the other stands in th
of this smooth co-operative arrangement.

(vi) While the federal system is prescribed for normal time
{ndian Constitution enables the federal government to acquire the stren
a unitary system in emergencies. While in normal times the Union Exe
is entitled Lo give directions to the State Governments in respect of spe
matters, when a Proclamation of Emergency is made, the power t
directions extends to aff matters and the legislative power of the
extends to State subjects |Arts. 353, 354, 357|. The wisdom of these
gency provisions (relating to external aggression, as distinguished

‘internal disturbance’) has been demonstrated by the fact that duri
Chinese aggression of 1962 or the Pakistan aggression of 1965, India
stand as one man, pooling all the resources ol the Stales, notwithsland

federal organisation.
(vii) Even in its normal working, the federal system is giv

strength of & unitary system—
(a) By endowing the Union with as much exclusive powers of |
tion as has been found necessary in other coun
Unitary  contral 1IN ye0( the ever-growing national exigencies, anc
normal times. and above that, by enabling the Union Legisla
take up some subject of State competence, if tequired ‘in the n
interest’. Thus, even apart from emergencies, the Union Parliamer
assume legislative power (though temporarily) over any subject inclu
the State List, if the Council of States (Second Chamber of the
Parliament) resolves, by a two-thirds vote, that such legislation is nes
in the ‘national interest’ [Art. 249). There is, of course, a federal eler
this provision inasmuch as such expansion of the p})wer of the Unic
the State sphere is possible only with the consent af the Council of
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:cll];i]:otnh:] SZIE(SJ are ::presented. But, i‘n actual practice, it will mean an
ace ! ponin the !:at}dslof the Union vis a vis the States so long as the
¢ party has a solid majority in both the Houses of the Union Parliame
e sfft:,n thoxégh tt;exc'le isla distribution of powers between the Unio:1L 2:1'(]

as under a federal system, the distribution has a stron ‘ C ias
fmd the powers of the States are hedged in wi i : Ienlral b.m.s
lmpede their sovereignty even within tﬁe sphere [l}i]n:’izli;iolus tr}f:::(l;mi?lb :iv hw'h
bution of powers basically provided by the Constitution. y et
State g)gvgi;n;g;\&;ermg the Union GO\.fcrnmetlll to issue directions upon the
ate ¢ : O ensure due compliance with the legislative and admini-
ive action of the Union [Arts. 256-257|, and to supersede a St
Government which refuses to comply with such directions [Art. 365) 4o
' (c) B){ cmpowering the President to withdraw to the Un'ion tl'w execu
tl.ve and .legllslatwe powers of a State under the Constitution if he is, a¢ >
time, satisfied thlat the administration of the State cannot be'carried o’n(‘;nifly
nO{-rr!al manner in accordance with the provisions of Constitution, owing tg
V:J(;) g;c::lg:nc;tlger reasons {Art. 356]. Fron? the federal standpoint, ’this seems
ooy 1o 1-ct:‘sy'(ljnafsmuch as the Constitution-makers did not consider it
consmutionali m;CEif;:nztre&r]]eedé w]:alev:{r for a similar breakdown of the
‘ entre. Hence ; is justified i
steévmtg—t;‘The Constitution itself has created a lgsz’zl;zra:;nigz:&;if;?
: entre by providing for the suspension of State Government d
imposition of President’s - rule under certai iti ;e
break.dm:.ln of the administration’’. S.enronah’i,l nlh?gil\::rnstosgtf: as(;j :Ee
constitutional machinery may be exercised by the President, not onll)el; the
rep.ort o.f t.he Governor of the State concerned but also suo,moru WSL y =e
he-lS satisfied that a situation calling for the exercise of this power,has :n‘e"fcf
It is th}xs a coercive power available to the Union against th 15 of the
P ¢ units of the
et Buththough the above scheme seeks to avoid the demerits of the federal
ystem, there is perhaps such an emphasis on the strength of the Union
government as affects the fede inci s
A critique of the commonly understood, Thus, ar?clarlc?izzcgificaiplr'o:'b

Federal System.
Y I:Vheare)“ was led to observe that the Indian Constitu-
tion provides—
T H H N
a sysiem of Government which is quasi-federal. . . .a Unitary State with subsidiary fede-

ral features rclnher than a Federal State with subsidiary unitary features.”'

thus_.fn his later work in Modern Constitutions'” he puts it, generically,
Const;;:l::i;tr:eoFl?;s;o(?l: .qj.x'a'isi-federal Constitutions it is probably proper to include the Indian
the h::]ri:f; QE;;T?;;?“&C%“ ha§ ;aken g.rezfl pains to combat the view that
Author," when he says thatiu‘z‘lfrla-d?:?;a:on'. H? omorts [0 s i e ond
with the Author’s observation that— case sl gemerts. ™ This Is In accord
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ely federal nor purcly unitary butis a comt

ithe Constitution of India is neither pur
ovel type. 1t enshrines the principle thatin

of both. 1t is a Union or composite State of an
federalism the national interest ought to be paramount.

In fact, anybody who impartially studies the Indian Constitutior
close quarters and acknowledges that Political Science today admits ol
rent variations of the federal system cannot but observe that the
system is ‘extremely federal’,® or that it is a ‘federation with strong cel
ing tendency’.”!

Strictly speaking, any deviation from the Amecrican model ©
federation would make a system quasi-federal, and, if so, the Ca
system, too, can hardly escape being branded as quasi-federal. The dif
between the Canadian and the Indian system lies in the degree and ex
the unitary emphasis, The real test of the federal character of a
structure is, as Prof. Wheare has himself observed'*—

r only, IL remains Lo be seen whether
hen themselves as they have in Ca
ich is a feature of most Western Gov
s of the Constitption to witlwr away

rion for the last :

e

““That, however, is whal appears on papc
practice \he federal fealures entrench or strengt
whether the strong trend towards centralisation wh
in a workd of crises, will compel these federal aspect

A survey of the actual working of our Constitu
would hardly justify the conclusion that, even though the unitary bon
in some respects been further tightened, the federal features have all
‘withered away’.

Some scholars in India** have urged thal the unitary bias ol our
tution has been accentuated, in its actua! working, by two factors so |
that very little is left of federalism. These two factors arz—{a) tl
whelming financial power of the Union and the utter dependenc
States upon Union grants for discharging their functions; {b) the con
sive sweep of the Union Planning Commission, set up under the co
power over planning. The criticism may be justified in point of des
not in principle, for two reasons—

(i) Both these controls are aimed at securing a uniform deve
of the country as a whole. It is true that the bigger States are not al
appropriate all their resources and the system of assignment and dis
of tax resources by the Union (Arts. 269, 270, 272| means the depen
the States upon the Union to a large extent. But, left alone, the stre
bigger States might have left the smaller ones lagging behind, to
ment of our national strength. :

(ii) Even in a country like the United States, such factors
practice, strengthened the national Government to a degree which «
have been dreamt of by the fathers of the Constitution. Curiously
the same complaint, as in India, has been raised in the United Stat
of the centralising power of federal grants, an American wri
observed —

“iiere is an attack on ederadisi, so sublle that it is s¢
mic life and of these social services (viz., unemployment, @

arcely realised. .. .Contr
Id-age, malernity and ¢l
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‘were the two major furictions of a State and local governments. The [irst has largely passed into
national hands; the second scems to be passing. If these both go, what we shall have lef of State
autonomy will be a hotlow shell, a symbol. "

In fact, the traditional theory of mutual independence of the two
governments,—federal and States, has given way to ‘co-operative federalism’
in most of the federal countries today.*

. An American scholar explains the concept of *co-operative federalism’
in these words**—

(1]
.the practice of administrative co-operation between general and regional govern-

ments, lhc parual dependence of the regional governments upon payments from the general
governments, and the fact that the general governments, by the use of conditional grants, fre-
Guently promote developments in matters which are constitutionally assigned 1o the regions. ™

- Hence, the system of federal co-operation existing under the Indian
Constitulion, through allocation by the Union of the taxes coliected, or direct
grants or allocation of plan funds do not necessarily militate against the
concept of federalism and that is why Granville Austin?* prefers to call Indian
federalism as ‘co-operative federalism’ which ‘“‘produces a strong cen-
tral. . . .government, yet it does not necessarily result in weak provincial
governments that are largely administrative agencies for central policics.”

In fact, the federal system in the Indian Constitution is a compromise
between two apparently conflicting considerations:

(i) There is a normal division of powers under which the States enjoy autonomy within
thier own spheres, with the power {0 raise revenue;

(i) The need for national integrity and a strong Union government, which the saner sce-

tion of the people still consider necessary after 26 years of working of the Conslitution.

‘The interplay of the forégoing two forces has been acknowledged even

by the Supreme Court in interpreting various provisions of the Constitution,
e.g.; in explaining the significance of Art. 3017 thus—

* ““The evolution of a federal structure or a quasi-federal structure necessarily involved, in
the context of the conditions then prevailing, 4 distribution of powers and a basic part of our
Constitution relates to that distribution with the three legislative lists in the Seventh Schedule.
The,Constitution itself says by Arl, | that India is a Union of States and in interpreting the
Consmutlon one must keep in the view Ihe essensiul structure of a federal or quasi-federal

Conslltunon, namely, that the units of the Union have also cerlain powers as has the Union
itself. . .

In evolving an integrated policy on this subject our Constitution-makers seem to have kept
in mind three main considerations. . . .first in the larger interest of India there must be free flow
of. trgde, commerce and intercourse, both inter-State and intra-State; second, the regional
interesis must not be ignored altogether; and third, there must be a power of intervention by the
Union ir‘|‘ case of crisis to deal with particular problems that may arise in any part of India. . . .
Therefore, in interpreting the relevant articles in Part X111 we must have regard to the general
scheme of the Constitution of India with special reference to Part 111, Part XII. . . . and their
inter-relation 1o Part X111 in the context of a federal or quasi-federal Constitution in which the.
States have certain powers including the power to raise revenues for their purposes by taxation.”'

At the same time, there is no denying the fact that the States have
occaslonally smarted®’ against ‘Central dominion’ over the States in their ex-
cluis!;_\re sphere, even in normal times, through the Planning Commission

NATURE OF THE FEDERAL SYSTEM

(which itself was not recognised by the Constitution like the F
Commission, the Public Service Commission or the like). But this
because the Constitution is not federal in structure®® or that its pro
envisage unitary controi; the defect is political, namely, that it is th
Party which dominates both the Union and State Governments an
naturally, complaints of discrimination or interference with State aut
are more common in those States which happen to be, for the time
under the rule of a Party different from that of the Union Governmel
remedy, however, lies through the ballot box. It is through political
agam that the Union Government may be prevented from so exerci
constitutional powers as to assume an ‘unhealthy paternalism’*®; but
beyond the ken of the present work. The remedy for a too frequent use
power to impose President’s rule in a State, under Art. 356, is also poli

The strong Central bias has, however, been a boon to keey
together when we find the separatist forces of communalism, linguis
scramble for power, playing havoc notwithstanc
the devices of Central control, even after mo
two decades of the working of the Constitution.
shows that the States are not really functioning as agents of the
Government or under the directions of the latter, for then, events lik
in Assam (over the language problem) could not have taken place at all

That the federal system has not withered away owing (o the inc
impact of Central bias would be evidenced by a number of circum
which cannot be overlooked |see, further, Chap. XXXI, pos/|:

(a) The most conclusive evidence of the survival of the federal
in India is the co-existence, occasionally, of the Communist Governi
the State of Kerala or the United Front Government in West Bengal
D.M.K. Ministry in Tamil Nadu or the Janata Front Ministry in Guja

Survival of Federation
in India.

_a Congress-dominated Government at the Centre. Of course, the refer

the Kerala Education Bill by the President for the advisory opinion
Supreme Court instead of giving his assent to the Bill in the usual cour
been criticised in Kerala as an undue interference with the constit
rights of the State, but thanks to the wisdom and impartiality of the S
Court, the opinion delivered by the Court?® was prompted by a purely
tic outlook free from any political consideration so that the federal
may reasonably be expected to remain unimpaired notwithstanding c
in the party situation so long as the Supreme Court discharges its dut
guardian of the Constitution.

(b) That federalism is not dead in India is also evidenced by t
that new regions are constantly demanding Statehood and that alre;
Umon had to yield to such demand in the cases of Meghalaya, Na
Mampur Tripuraand Mizoram.

(c) Another evidence is the strong agitation for greater financia
for the States. The case for greater autonomy for the States in aff respe
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first launched by Tamil Nadu, as a lone crusader, bul in October, 1983, it was
joined by the States ruled by non-Congress Partics, forming an ‘Opposition
Conclave’, though all the Parties were not prepared to go to the same extent,
The enlargement of State powers at the cost of the Union, in the political
sphere is not, however, shared by other States, on the ground that a weaker
Union will be a danger to external security and even internal cohesion, in
present-day circumstances. But there is consensus amongst the States, in
general, that they should have larger financial powers than those conferred
by the existing Constitution, if they are to efficiently discharge their develop-
ment programmes within.the State sphere under List I1 of the 7th Schedule.
The then Desai Government sought to pacify the States by conceding sub-
stantial grants by way of ‘Plan assistance’, by what has been called the ‘Desai
award’. ¥

It is doubtful, however, whether the agitation for larger constitutional
powers in respect of finance will be set at rest by such ad hoc palliatives. It is
interesting to note that the suggestion, at p. 61 of the previous edition of this
book, that the remedy perhaps lay in setting up a Commission for the
revision of the Constitution, so that the question of finance may be taken up
along with the responsibilities of the Union and the States, on a more
comprehensive perspective, has borne fruit in the appointment, in March,
1983, of a one-man Commission, headed by an ex-Supreme Court Judge,
Sarkaria, J., which is now (1986) at work. Its terms, as revised in June, 1983,
empower it to recommend changes ‘in the Centre-State relations’ in view of
the various developments which have taken place since the commencement of
the Constitution.

The proper assessment of the federal scheme introduced by our Consti-
tution is that it introduces a system which is to normally work as a federal
system, but there are provisions for converling il into a uhitary or quasi-
federa! system under specified exceptional circumstances.’? But the
exceptions cannot be held to have overshadowed the basic and normal
structure. The exceptions are, no doubt, unique and numerous, butl in cases
where the exceptions are not attracted, federal provisions are to be applied
without being influenced by the existence of the exceptions. Thus, it will not
be possible either for the Union or a State 1o assume powers which are
assigned by the Constitution to the other Government, unless such assump-
tion is sanctioned by some provisions of the Constilution itself. Nor would
such usurpation or encroachment be valid by consent of the other partv, for
the Constitution itsell provides the cases m which this is permissible by
consent |e.g., Arts, 252, 258 (1), 258A}; hience, apart from these exceptional
cases, the Constitution would not permit any ol the units of the federation to
subvert the federal structure set up by the Constitution, even by consent. Ner
would this be possible by delegation of powers by one Legislature in favour
of another.

In fine, it may be reiteraled that the Coustitution of lndia is neither
purely federal nor purely unitary buris a combination of both. It is a Union
or composite State of a novel (ype." It enshrines the principle that it spite
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TERRITORY OF THE UNIO]

As has been already stated, the political structure prescri
Constitution i a federal Union. The name of the Union is Indi:
[Art. 1 (1)} and the members of this Union
are the 23 States of Andhra Pradesh, Ass:
Gujarat, Haryana, Karnataka,® Kerala, Madhya Pradesh, “Tas
Maharashtra, Nagaland, Orissa, Punjab, Rajasthan, Uttar Pra
Bengal, Jammu & Kashmir, Himachal Pradesh, Manipur. Tripu
laya,? Sikkim', and Mizoram.*® Barring Jammu & Kashmir, whicl
special position under the Constitution (see post), the provisi
Constitution relating to the States now apply to all these 23 St
same footing.

The expression ‘Union of India’ should be distinguished [
pression ‘territory of India’. While the ‘Union” includes only the S
enjoy the status of being members of
system and share a distribution ol powe
Union, the ““territory of India’ inctudes the entire territory ove:
sovereignty of India, for the time being, extends.

Thus, beside the States, there are two other classes of territe
are included in the “territory of India’, viz.: (i) ‘Union Territori
Such other territories as may be acquired by India.

{i) The Union Territcries are, since 1966 eight>* in numt
the Andaman & Nicobar Island; Lakshadweep;’ Dadra & Nag
Goa, Daman & Diu; Pondicherry; Chandigarh: and Arunachal Pr.

The Union territories are Centrally administered arcas, to t
by the President, acting through an ‘Administrator’ appointed t
issuing Regulations for their good government |Arts. 239-240|.

(i) Any territory which may, at any time, be acquired t
purchase, treaty, cession or conquesl, will obviously form j
territory of India. These will be administered by the Governme
subjeet 1o legislation by Parliament [Art. 246 (4)).

Thus, the French Settlement of Pondicherry {together wit
Mahe and Yanam), which was ceded to India by the French Gos
1954, was being administercd ds an ‘acquired territory’ until 196:
as the Treaty of Cession had not yet been ratified by the French |
After such ratification, the territory of these French Settle
constituted a *Union Territory’, in December, 1962,

Name of the Union.

Territory of India.
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When a person establishes that he had acquired the citizenship of Ind'ia but Gover‘nmcnl con-
tends that he has subsequently lost that citizenship by reason of having volumarl'ly acquired
the citizenship of a foreign State, ¢.g., by obtaining a Pakistani passport, that question musl. be
determined by the Central Government under s. 9 (2) of the Citizenship Act before any action

-can be taken against such person as a foreigner. The Central Government is vested with

exclusive jurisdiction to determine the foregoing question, name].y, whelper a person, wtfo
was a citizen of India, has lost that citizenship by having voluntarily acquired the citizenship
of a foreign State, and this question cannot be determined by the State Government or by
any Court, ejther by suit or in a proceeding under Art. 226 or under Art. 32, (Govt. of A.P. v.

“Syed Md., A.1.LR. 19628.C. 1778, State of M.F. v. Peer Md., A.LLR 1963 5.C. 645 (647).
. Pandurangraov. A.P.P.S.C., A.LLR. 1963 8.C. 268 (272).

So far as Andhra Pradesh is concerned, separale provisions have .since been made in Art,
371D, which has been inserted in the Constitution, by the Constitution (32nd Amcn.d‘men.l)
Act, 1973. Art, 371D empowers the President Lo provide, by an order, equal oppprtunlttcs, in
the matter of public employment and education, for “the pcoPlc belonging to dlffcrept ;?z?rls
of the State,” and to set up an Administrative Tribunal, with- final powers, 1o adjudicate
upon matters of 'employmcnt as may be specified in the order.

. hi v. State of Bombay, (1955) 1 S.C.R. 1215, o o
‘Iliz'sA,:( 35A {nsened in the Constitution of India, by the Constitution (Application Lo

Jammu & Kashmir) Order, 1954, made by the President in exercise of his power under Art.
370

8

FUNDAMENTAL RIGHTS
- AND
FUNDAMENTAL DUTIES

The Constitution of England is unwritten. Hence, there is, in Eng
no code of Fundamental Rights as exists in the
tution of the United States or in other written C:
tutions of the world. This does not mean, how
that in England there is no recognition of those basic rights of the indiv
without which democracy becomes meaningless. The object, in fa
sccured here in a different way. The foundatic
individual rights in England may be said t
negative, in the sense that an individual has the
and freedom to take whatever action he likes, so long as he does not vi
any rule of the ordinary law of the land. Individual liberty is secure
judicial decisions determining the rights of individuals in particular
brought before the Courts. :

The Judiciary is the guardian of individual righr.]_s in England as
where; but there is a fundamental difference. While iniEngIand, the Ci
have the fullest power to protect the individuai against exccutive tyranny
Courts are powerless as against legislative aggression upon individual ri;
in short, there are no fundamental rights binding upon the Legislatu
England. The English Legislature being theoretically *omnipotent®, the
no law which it cannot change. As has been already said, the individua
rights, but they are founded on the ordinary law of the land which ca
changed by a Parliament like other laws. So, there is no right which ma
said to be ‘fundamental’ in the strict sense of the term. Another vital cc
quence of the supremacy of Parliament is that the English Court ha
power of judicial review over legislation at all. It cannot declare any la
unconstitutional on the ground of contravention of any supposed fu
mental or natural right.

The fundamental difference in approach to the question of indivi
Bill of Rights in the rig{lts betwccn.England and. the United Sra_!es .is.
U.S.A. while the English were anxious to protect indivis

rights from the abuses of executive power, the fran
of the American Constitution were apprehensive of tyranny not only f

Individual Rights and
Fundamental Rights.

The  position in
England.
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the Executive but also from the Legislature,—i.e., a body of men who for the
time being form the majority in the Legistature.

So, the American Bill of Rights (contained in the first Ten Amend-
ments of the Constitution of the U.S.A.) is equally binding upon the
Legislature as upon the Executive. The result has been the establishment in

" the United States of a ‘judicial supremacy’, as opposed to the ‘Parliamentary

supremacy’ in England. The Courts in the United States are competent to
declare an Act of Congress as unconstitutional on the ground of contraven-
tion of any provision of the Bill of Rights. Further, it is beyond the
competence of the Legislature to modify or adjust any of the fundamental
rights in view of any emergency or danger to the State. That power has been
assumed by the Judiciary in the United States.

In India, the Simon Commission and the Joint Parliamentary
Committee which were responsible for the

z’:‘m’” °{_.g': d:fn"::; Government of India Act, 1935, had rejected the idea
Rights in India. of enacting declarations of fundamental rights on the

ground that “‘abstract declarations are useless, unless
there exist the will and the means to make them effective.’”” But nationalist
opinion, since the time of the Nehru Report,’ was definitely in favour ol a
Bill of Rights, because the experience gathered from the British regime was
that a subservient Legislature might serve as a handmaid to the Executive in
committing inroads upon individual liberty.

Regardless of the British opinion, therefore, the makers of our Consti-
tution adopted Fundamental Rights to safeguard individual liberty and also
for ensuring, together with the Directive Principles, social, economic and
political justice for every member of the community. That they have
succeeded in this venture is the testimony of an ardent observer ot the Indian
Constitution:? a

“In India it appears that the Fundamental Rights have both created a new equality
. . . .and have helped 1o preserve individual liberty. . . .The number of rights cases brought
before High Courts and the Supreme Court attest to the value of the Rights, and the frequent use
of prerogative writs testifies to their popular acceptance as well. The classic arguments against
the inclusion of written rights in a Constitution have not been borne owt in India. In fact, the
reverse may have been the case™.?

So, the Constitution of India has embodied a number of Fundamental

Rights in Part III of the Constitution, which are (sub-
Courts have the power  ject to exceptions, to be mentioned hereafter) to act as
to declare as void inirasions not only upon the powers of the Exccutive
s contravening ) e X
Fundamental Rights. ~ DWl #is0 upon the powers of the Legistature. But

though the model has been taken from the
Constitution of the United States, the Indian Constitution does not go so far,
and rather effects a compromise between the doctrines of Parliamentary
-sovereignty and judicial supremacy. On the one hand, the Parliament of
India cannot be said to be sovereign in the English sense of legal
omnipotence,—for, the very fact that the Parliament is created and limited
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by a written Constitution enables our Parliament to legislate only s
the limitations and prohibitions imposed by the Constitution, suc
Fundamental Rights, the distribution of legislative powers, etc. In ca
these limitations are transgressed, the Supreme Court and the Hig
are competent to declare a law as unconstitutional and void. So f
coptravention of Fundamental Rights is concerned, this duty is
enjoined upon the Courts by the Constitution [Art. 13], by way of ¢
caution. CL (2) of Art. 13 says— ‘

) ""The State shall not make any law which takes away or abridges the rights cg
this Part and any law made in coniravention of this clause shall, to the ext

contravention, be void."

To this extent, our Constitution follows the American mod
than the English.

' But t_he powers of the Judiciary vis-a-vis the Legislature are w

India than in the United States in two respects:

Firstly, while the declarations in the American Bill of Rights 4
Fundamental Rights lute and the power of the State 1o impose res
under Indlan Consti- upon the fundamental rights of the individu:

fution  distinguished  collective interesis had to be evolved by tl

ggs‘;‘\meﬂcan Bill of  ciary,—in India, this power has been expressly

red upon the Legislatures by the Constitution
!he case of the major fundamental rights, of course, leaving a p
Judicial review in the hands of the Judiciary to determine the reason:
of the restrictions imposed by the Legislature.

Secondly, by a somewhat hasty step, the Janata Government, he
tth  Amendment, Mr. Desai, has tak_en out an important fund
1978. The right to right, namely, the right of Property, by omittii
property. 19(1)(f) and 31, by the 44th Amendment Act, |

course, the provision in Art, 31(1) has, by t}
amendment, been transposed to a new article,—~Art. 300A, which is
Part 11T of the Constitution and has been labelled as ‘Chap, ]V’ of F
(which deals with ‘Finance, Property, Contracts and Suits’}), —but th;
a ‘fundamental righe’.

While under the Congress rule for 30 years, the ambit of the
n.xental Rights embodied in Part I of the original Constitution ha
arcumscribed by multiple amendments, bit by bit, the deathblow to
the Fundamental Rights has come from the Janata Government. Cut
_fnom the standpoint of constitutional development, it has come as a s

. masmuch as the Janata Party professed to ‘undo the mischiefs’ b
about by the autocratic measures involved in the 42nd Amendment
under the Indira-regime. In omitting Arts. 19(1)(f) and 3!, the:
transgressed that objective and have ushered in consequences which’
fully realised only in the years to come.

The net result of the foregoing amendments inflicted upon ther

. property are—

(i) The right not to be deprived of one’s property save by autho
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law is no longer a ‘fundamental right’. Hence, if anybocfly’s property.is tak‘en
away by executive fiat without the authority of law or in conEravcnllon of a
law, the aggrieved individual shall have no right to move the Supreme Court
under Art. 32, N

(ii) If a Legislature makes a law depriving a person of his property, he
cannot challenge the reasonableness of the restrictions imposeq by such law,
invoking Art. 19 (1) (f), because that provision has c'easefi 10 E:XISI. ’, .

(iii) Since CI. {2) of Art. 31 has vanishcd,.lhe lnd{vxdual s right to
property is no longer a guarantee against the Legislature in respect of any
compensation for loss of such propert;f. Art, 31(2) {in the ariginal
Constitution] embodied the principle that if the $late makes a compul:&ory
acquisition or requisitioning of private property, it must (a) mak.e a law; (b)
such Jaw must be for a public purpose; and (c) some compensation must be

i expropriated owner, '
paid t%tPSOUtie,%y the 25th Amendment of 1971, during the regime of'Mrs.
Gandhi, the requirement of ‘compensation’ was replaced by ‘an amount’, the
adequacy of which could no longer be chal!enge.d tgefore thg Courts. Nc_vcf;\
theless, the Supreme Court held, the aggrieved mdxwdual' mlght_?c:mplalll i
the ‘amount’ so offered was itlusory or amounted to ‘confiscation’.* But cven
such an innocuous possibility has been foreclosed by the 44[h Amendment. |

The short argument advanced in the Statement of Oh.jecls and Reasonlsf
of the 45th Amendment Bill for deleting the { undamcntgl right tq property is
thét it was only being converted into a fegal rig!lt. What is meant is ,‘h‘_" V\thlle
Arts. 19 (1) (f) and 31(2) of the original Consl:lu}nop operated as l}mnalwns
on the Legislature itself, the 45th Amendment Bill m.slals the Legislature .as
the guardian of the individual’s right to property, without any fetter on its
goodwill and wisdom. But if the Legislature could be presum'ed. to be so
infallible and innocent, this would be a good argument for omitting alfl the
fundamental rights from Part I1I. As it bas been pointed out f.:arher, the very
justification of putting limitations on the Legislature by adopting a guarantee
of Fundamental Rights is that history has prove.d t.hat the group of human
beings constituting, for the time being, the :_najpnty ina Leg:slatwc body‘, are
not always infallible and that is why consmut'lonafl safeguards are necessary
to permanently protect the individual from legislative tyr'anny. N

During the discussion on the 45th Amendment Bill, some people said
that when by successive amendments, the right to compensatlc.)n undc_r Art.
31(2} had been brought down to the bare chance of tpe Courls mquermg on
the ground that the amount provided by t?le Legislau':re was :llusory. ‘o.r
confiscatory, it could be effaced altogether without any risk, This Author ;15
however, unable to appreciate the pretended equauo:}, 'that 01=0.T ¢
guarantee of a right to compensation in case of cxpropnatlon‘ by th:,e State is
needed not to protect the capitalist, but the poor,—not the ‘haves’ bul :h-e‘
‘haife-nots’, for, the little that the poor has, his Ilumt?le cottage or .l\“‘;
cottage-industry, may be more valuable than. the‘belongmgs of a polmca'
leader. The very possibility that the Courts might interfere would serve as a
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check on confiscation at the instance of a political party blinded
cular philosophy. Curiously, even the other day, the Supreme Ce¢
annul an innocently-looking Life Insurance Act, which dej
workmen of their bonus, without any solaiium.* After the 44th A
Act comes into force, the Courts shall have to stand by as mute
even in such cases. . )
(iv) The condition of ‘public purpose’ having been lifte
deleting Art. 31(2), it will now be competent for the Legislature to
A’s property to give it to B. Of course, under the origing/ Constif
words ‘public purpose’ did not exist in Art. 31(2), but then the C
that it was an implied condition for the exercise of the power ol
domain’ which had been codified in Art. 31(2). Now that Art. 31(2
bodily taken out by a positive act of repeal, it is highly doubtful w
aggrieved private owner would be heard to contend that the pov
Legislature under Entry 42 of List I of the 7th Schedule, —with
‘acquisition and requisitioning of property’-—represents the con
principle of ‘eminent domain’ with its concormitants of public pu
just compensation which the Indian Parliament has now taken
eliminate, by way of repeal. Perversion of the legal machinery
acquisition for political or party purposes is thus not an improbab
the 44th Amendment, [f anything like this happens, the aggrieved i
may have to rely on the slender thread of Art. 14 (i.e., discriminatio

From all standpoints, thus, the elimination of Arts. 19 (1) (f)
from the Constitution has been a hasty and ill-considered step, how
meaning it might have been. .

Thirdly, by subsequent amendments, ine arena of Fundamen|
has been narrowed down by introducing certain exceptions to the op
fundamental rights, namely, Arts. 31A, 31B, 31C, 31D.¢

(a) Of these, Arts. 31A, 31C are e
to the fundamental rights enumerated in Art
and 19; this means that any law falling under t
of Art. 31A (e.g., a law for agrarian reform), or Art. 31C (a lav
implementation of any of the Directive Principles contained in Part |
Constitution), cannot be invalidated by any Court on the groun
contravenes any of the fundamental rights guaranteed by Art. 14 |
before law); Art. 19 (freedom of expression, assembly, etc.).

(b} Art, 31B, however, offers a complete exception to all th
mental rights enumerated in Part HI. [f any enactment is included i
Schedule, which is to be read along with Art. 31B, then such enactm
be altogether immune from constitutional invalidity on the gre
contravention of any of the fundamental rights.?

Fourthly, by the 42nd Amendment Act, 1976, a countervailin

has been introduced, namely, the Fundamenta
Fundamental Duties. mentioned in Art, 51A, Though these Duties
themselves enforceable in the Courts nor the!

Exceptions to Funda-
mental Rights,
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tion, as such, punishable, nevertheless, if a Court, before which a funda-
mental right is sought to be enforced, has to read all parts of the
Constitution, it may refuse to enforce a fundamental right at the instance of
an individual who has patently violated any of the Duties specified in Art.
S1A.* If so, the emphasis of the original Constitution on fundamental rights
has been minimised.

Fifthly, the category of ‘fundamental rights’ under our Constitution is
Enumeration o e'xhaustively enur_neraled in'.PaI"t I1I of the Constitu-
Fundamental Rights in tion. The American Consutut:(_)n (9th An}eanen.t)
Part lll, exhaustive. expressly says that the enumeration of certain rights in

the Bill of Rights (**shall not be construed to deny or
disparage others retained by the people.’”). This rests on the theory of inalien-
able natural rights which can by no means be lost to the individual in a free
society; the guarantee of some of them in the written Constitution cannot,
therefore, render obsolete any right which inhered in the individual from
‘before the Constitution, e.g., the right to engage in political activity. But
there is no such unenumerated right under our Constitution.

As was observed in the early case of Gopalan v. State of Madras,’ the
Legislatures under our Constitution being sovereign except insofar as their
sovereignty has been limited by the Constitution either expressly or by
necessary implication, the Courts cannot 'impose any limitation upon that
sovereignty either on the theory of the ‘spirit of the Constitution’ or of that
of *natural rights’, i.e., rights other than those which are enumerated in Part
111 of the Constitution.' Any expansion of the Fundamental Rights under
the Indian Constitution must, therefore, rest on judicial interpretation and
recent decisions of the Supreme Court do, indeed, show a trend in this
direction."'

It should not be supposed, however, that there is no other justiciable

right provided by our Constitution outside Part 111,
' Rights following from  y 4iations upon the State are imposed by other pro-
other provisions of the v e Ll .
Constitution. visions of the Constitution and these limitations give
rise to a corresponding right to the individual to en-
force them in a Court of law if the Executive or the Legislature violates any
of them. Thus, Art. 265 says that ‘no tax shall be levied or collected except
by authority of law.’” This provision confers a right upon an individual not to
be subjected to arbitrary taxation by the Executive, and if the Executive seeks
to levy a tax without legislative sanction, the aggrieved individual may have
his remedy from the Courts.'? The new provision in Art. 300A belongs to this
category.'® Similarly, Art, 301 says that “‘subject to the provisions of this
Part, trade, commerce and intercourse throughout the territory of India shall
be free.”’ If the Legislature or the Executive imposes any restriction upon the
freedom of trade or intercourse which is not justified by the other provisions
of Part XIII of the Constitution, the individual who is affected by such
restriction may challenge the action by appropriate legal proceedings."”
What, then, is the distinction between the ‘fundamental rights’ inclu-
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ded in Part III of the Constitution and those rights arising out of |

Difference  betweon ?lonls .contained in the othcrlParts“ which a
Fundamental _ Rights Justlclab‘le ?‘T.hough the rights of both these
:?,fefﬂggts sﬁumd bs; Z?uaanll){(i;g[s'uc:jable,d.the constitutional remed
rovisions o Ication direct to the S
Constitution. Art. 32, which is itself include;p?;m;afto
‘fundamentai right’, is avail: i
j:una"amenral rights. If the right follows ?rom someitl;:::cpr%illiiicl)?l (;II]
tltutior}, say, Art. 265 or Art. 301, the aggrieved person may have hi
an o_rdm.ary suit or, by an application under Art. 226 to the High Coul
appl:catif)n under Art. 32 shall not lie, unless the invasion of the nc
mental right involves the violation of some fundamental right as well
As‘the word ‘fundamental’ suggests, under some Constitution
mental rights are immune from constitutional amendment; in othé
they are cpnferred a special sanctity as compared with other'provisio
fso‘r:snttut‘tdon.. But this principle has been rejected by the Indian Cons
judlicisafge si Slinots:%)reted by amendments of the Constitution themse
Of- course, 1o part of the Constitution of India can be changed
nary legisiation unless so authorised by the Constitution itself (e

but a// parts of the Constitution can be amended by an Amer;ﬁ};
passed under Art. 368, including the fundamental rights. This prc

has been established after a historv of its own: ‘ ’
A, Until the case o.f Golak Nath,'" the Supreme Court h
Amendability of Fun. holding that no part of our Constituti
damental Rights. unam(?ndable and that Parliament might, by I
' Constitution Amendment Act, in compliance
requirements of Art. 368, amend any provision of the Constitution, i

the Fundamental Rights and Art. 368 itself,'” ’
{&ccording to this earlier view," thus, the Courts could ac
guar_dlan of fundamental rights only so long as they were not amendé
Parliament of India by the required maujority of votes. In fact, som
amendmf:ms of the Constitution so far made were effected \\:ilh a
supersec.lmg judicial pronouncements which had invalidated sc
economic legislation on the ground of contravention of fundamenta
Thus, the narrow interpretation of Cl. (2) of Art. 19 by the Supreme (
the case§ of Ramesh Thappar v. State of Madras'® and Brij Bhushan
of :Delh:"' was superseded by the Constitution (ist Amendment) Aci
while the :nlerpretation given to Art. 31 in the cases of Stare of West
:. ggﬁalb 0 Dw_arkzclzdas v. Sholapur Spinning Co.,*" and Srate of West
A.C(’ Igsslanerjee, was superseded by the Constitution (4th Amer
B. But the Supreme Court cried hali to the process of amend
Fundamental Rights through the amending procedure laid down in A
of the Constitution, by its much-debated decision in Golak Nath v. §
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Punjab.' In this case,' overruling its two earlier decisions,"” the Supreme
Court held that the Fundamental Rights, embodied in Part III, had been
given a ‘transcendental position’ by the Constitution, so that no authority

* functioning under the Constitution, including Parliament exercising the

amending power under Art. 368, was competent to amend the Fundamental
Rights.

C. But by the 24th Amendment Act, 1971, Arts. 13 and 368 were
amended to make it clear that Fundamental Rights were amendable under the
procedure laid down in Art. 368, thus overriding the majority decision of the
Supreme Court in Golak Nath v. State of Punjab.*®

The majority decision in Kesavananda Bharati’s case'® upheld the
validity of these amendments and also overruled Golak Nath's case,'t
holding that it is competent for Parliament to amend Fundamental Rights
under Art. 368, which does not make any exception in favour of fundamental
rights; nor does Art. 13 comprehend Acts amending the Constitution itself.
Hence, no fresh Constituent Assembly needs to be convened for amending
the Fundamental Rights in Part I11 of the Constitution, nor can the validity
of any amendment of the Constitution be questioned on the ground that it
has abridged any of the fundamental rights.

D. Eventually, by inserting Cls. (4) and (5) in Art. 368, the 42nd

Amendment Act, 1976 made it clear that "no
42nd Amendment. amendment of this Constitution (including the provi-

sions of Part I, i.e., the fundamental rights). . . .shall
be called in question in any court on any ground”’.”

It should be pointed out in this context that the Janata Government
sought to shield the Fundamental Rights from being amended at the mere will
of the Legislatures, by the special majority prescribed by Art. 368, by
providing that an amendment of a Fundamental Right in Part III shall not
be made unless, apart from the vote in the Legislature, it was approved by the
people at a Referendum. This additional requirement was sought to be
inserted in Art. 368, by the 45th Amendment Bill, but the relevant clause of
that Bill was defeated by the Congress Opposition in the Rajya Sabha,—the
result being that Art. 368 remains where it was after the 42nd Amendment,
and that any Fundamental Right can be repealed or amended by the special
majority in Parliament as provided in the original Art. 368 (see p. 48, I.n.
27, ante).

The only obstacle that now stands in the way of Parliament, acting by a
special majority, to introduce drastic changes in the Constitution, is the
judiciaily innovated doctrine of ‘basic features’ which can be eliminated only
if a Bench larger than the 13-Judge Bench in Kesavananda’s case'® be pre-
pared to overturn the decision in that case.’® In the meantime, applying
Kesavananda,'¢ the majority of the Constitution Bench has invalidated Cls.
(4) and (5) of Art. 368 as violative of the basic features of the Constitution
[Minerva Mifis v. Union of India, A. 1980 S.C. 1789 (paras. 21, 28)].

; The provisions of Part 111 of our Constitution which enumerate the
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Classification of Fundamental Rights are more eleborate than tl
Fundamental Rights.  any other existing written constitution retating to
mental rights, and cover a wide range of topics.,
1. The Constitution itself classifies the Fundamental Rights
seven groups as follows:

(a) Right to equalily.

(b) Right to particular freedoms.

(c) Right against exploitation.

(d) Right to freedom of religion.

(¢) Cultural and educational rights.

(fH Right to property.

(2) Right to constitutional remedies. .

Of these the Right to Property has been e
ed by the 44th Amendment Act, so that o
freedoms now remain, in Art. 19(1) [see pp. 79ff.. ante!

The rights falling under each of the six categories are shown in T

I1. Another classification which is obvious is from the point ¢
of persons to whom they are available. Thus—

(a) Some of the fundamental rights are granted only to citize
Protection from discrimination on grounds only of religion, race, ca:
or place of birth [Art., 15]; (ii) Equality of opportunity in matters of
employment [Art. 16]; (i) Freedoms of speech, assembly, assoc
movement, residence and profession [Art. 19; (iv) Cultural and educ
rights of minorities [Art. 30].

(b) Some of the fundamental rights, on the other hand, are aval
any person on the soil of India—citizen or foreigner—(i) Equality bef
law and equal protection of the Laws [Art. 14}; (ii) Protection in res
conviction against ex post facto laws, double punishment and self-inc
tion [Art. 20]; (iii) Protection of life and personal liberty against actio
out authority of law [Art. 21]; (iv) Right against exploitation |Art.
Freedom of religion [Art. 25]; (vi) Freedom as to payment of taxes
promotion of any particular religion [Art. 27]; {vii) Freedom as to atte
at religious instruction or worship in State educational institutions {Ar

I11. Some of the Fundamental Rights are negatively worded, as
bitions to the State (e.g., Art. 14 says—*‘The State shall not deny
person equality before the law. . .’ Similar are the pqovisions of Arts.
16(2); 18(1): 20, 22(1); 28(1). There are others, which positively
some benefits upon the individual le.g., the right to religious freedom
Art, 25, and the cultural and educational rights, under Arts. 29 (1), 30

IV. Still another classification may be made from the standpoin
extent of limitation imposed by the different fundamental right.
legislative power.

{i) On the one hand, we have some fundamental rights, such a
Art. 21, which are addressed against the Executive but impose no lin
upon the Legislature at all. Thus, Art. 21 simply says that—

44th Amendment.



86 INTRODUCTION TO THE CONSTITUTION OF INDIA
“No person shall be deprived of his life or personal liberty except according to the
procedure established by law.””

_ It was early held by our Supreme Court® that a competent Legislature is
entitled to lay down any procedure for the deprivation of personal liberty,

.and that the Courts cannot interfere with such law on the ground that it is

unjust, unfair or unreasonable. In-this view,* the object of Art. 21 is not to
impose any limitation upon the legislative power but only to ensure that the
Executive does not take away a man’s liberty except under the authority of a
valid law, and in strict conformity with the procedure laid down by such
law.?* In later cases, however, the Supreme Court has found it difficult to
immunise laws made under Art. 21 from attack on the ground of
‘unreasonableness’ under a relevant clause of Art. 19 (1), or Art. 14, and
recent Supreme Court decisions show an increasing inclination in that
direction.**

' (ii) To the other extreme are Fundamental Rights which are intended
as absolute limitations upon the legislative power so that it is not open to the
Legislature to regulate the exercise of such rights, e.g., the rights guaranteed
by Arts. 15, 17, 18, 20, 24.

(i} In between the two classes stand the rights guaranteed by Art. 19
which itself empowers the Legislature to impose reasonable restrictions upon
the exercise of these rights, in the public interest. Though the individual
rights guaranteed by Art. 19 are, in general, binding upon both the Executive
and the Legislature, these ‘authorities’ are permitted by the Constitution to
make valid exceptions to the rights within limits im posed by the Constitution.
Such grounds, in brief, are security of the State, public order, public morality
and the like.

All the above rights are available against the State. It is now settled that
the rights which are guaranteed by Arts. 19** and 212
are guaranteed against State action as distinguished
from violation of such rights by private individuals. In
case of violation of such rights by individuals, the
ordinary legal remedies may be available but not the constitutional remedies.

‘State action’, in this context, must, however, be understood in a wider
sense. For interpreting the word ‘State’ wherever it occurs in the Part on

Fundamental Rights—
a guarantee against
State action.

‘Fundamental Rights, a definition has been given in Art. 12 which says that,

unless the context otherwise requires, ‘the State’ will include not only the
Executive and Legislative organs of the Union and the States. but also local
bodies (such as municipal authorities) as well as ‘other authorities’.** This
latter expression refers to any authority or body of persons exercising the
power to issue orders, rules, bye-laws or regulations having the force of law,
e.g., a Board having the power to issue statutory rules, or exercising govern-
mental powers. Even the act of a private individual may become an act of the
State if it is enforced or aided by any of the authorities just referred to.*

It should be noted, however, that there are certain rights included in
Part 111 which are available not only against the State but also against private
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' individuals, ¢.g., Art. 15(2) {equality in regard to access to and use of

of public resort]; Art. 17 [prohibition of untouchability]; Art. 1¢
[prohibition of acceptance of foreign title]; Art. 23 [prohibition of tr:
human beings|; Art. 24 [prohibition of employment of children in haz
employment]. But these provisions in Part 111 are not seilf-executory,
to say, these articles are not ‘directly enforceable; they would be inc
enforceable only if some law is made to give effect to them, and such
violated. Tt follows that the classification of fundamental right
executory and self-executory is another possible mode of classification.

We may now proceed to a survey of the various fundamental rig
particular.

Art. 14 of the Constitution provides—

*'The State shall not deny 1o any person equality before the law or the equal proic
the laws within the territory of India.”

Prima facie, the expression ‘equality before the law’ and ‘equal |

tion of the laws’ may seem to be identical, but, i
Art.  14:  Equality they mean different things. While equality bef
before the Law and 134 is 3 somewhat negative concept implyi
Eiuzlawl?otechon of absence of any special privilege in favour of any

dual and the equal subjection of all classes to th
nary law,—equal protection of the laws is a more positive concept, im
equality of treatment in equal circumstances.

Equality before the law, as a student of English Constitution
knows, is the second corallary from Dicey’s® c
of the Rule of law. It means that no man is abc
law of the land and that every person, whatever be his rank or sta
subject to the ordinary law and amenable to the jurisdiction of the or
tribunals. Again, every citizen from the Prime Minister down to the hu
peasant, is under the same responsibility for every act done by. him w
fawful justification and in this respect, there is rfo distinction b
officials and private citizens. It follows that the position will be the s:
India. But even in England, certain exceptions are recognised to the
rule of equality in the public interests.

The exceptions allowed by the Indian Constitution are—

(1) The President or the Governor of a State shall not be answer:
any Court for the exercise and performance of the powers and duties
©office or for any act done or purporting to be done by him in the exerci
performance of those powers and duties.

' (2) No criminal proceeding whatsoever shall be instituted or con
against the President or a Governor in any Court during his term of off
‘ (3) No civil proceeding in which relief is claimed against the Pre
or the Governor of a'State shall be instituted during his term of office
court in respect of any act done or purporting to be done by him
personal capacity, whether before or after he entered upon his of!
President or Governor of such State, until the expiration of two montt

Equality before Law.
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after notice in writing has been delivered to the President or the Governor, as

the case may be, or left at his office stating the nature of the proceedings, the
cause of action therefor, the name, description and place of residence of the

. party by whom such proceedings are to be instituted and the relief which he

claims [Art. 361).

~ The above immunities, however, shall not bar—(i) Impeachment
proceedmgs against the President. (ii) Suits or other appropriate proceedings
against the Government of India or the Government of a State.

. . Besides the above constitutional exceptions, there will, of course,
remain the exceptions acknowledged by the comity of nations in every
civilized country, e.g., in favour of foreign Sovereigns and ambassadors.

Egqual protection of the laws, on the other hand, would mean “‘that
among equals, the law should be equal and equally
i‘;"ﬁlawimtedb" of administered, that like should be treated alike. .

In other words, it means the right to equal treat-
ment in similar circumstances both in the privileges conferred and in the liabi-
lities imposed by the laws.?* None should be favoured and norie should be
placed under any disadvantage, in circumstances that do not admit of any
reasouable justification for a different treatment. Thus, it does not mean that
every person shall be taxed equally, but that persons under thé same charac-
ter should be taxed by the same standard.

But if there is any reasonable basis for classification, the Legislature
would be entitled to make a different treatment. Thus, it may (i) exempt

“certain classes of property from taxation at all, such as charities, libraries and

the like; (ii) impose different specific taxes upon different trades and profes-
sions; (jii) tax real and personal property in different manner and so on.

The guarantee of ‘equal protection’, thus, is a guarantee of equal treat-
ment of persons in equal circumstances, permitting differentiation in different
circumstances. In other words—

The principle of equality does not mean that every law must have universal application for
all persons who are not by nature, attainment or circumstance in the same position as the varying
needs of different classes of persons often require separate treatment.*

- The principle does not take away from the State the power of classifying persons for
legltimalc purposes. ™

"p Legislature which has to deal with diverse problems arising out of an infinite variety of
human relations must, of necessity, have the power of making special laws to attain particular
objects; and for that purpose it must have large powers of selection or classification of persons

-and things upon which such laws are to operate.’""'

In order to be ‘reasonable’, a classification must not be arbitrary, but
must be rational, that is to say, it must not only be based on some qualities or
charactcnsncs which are to be found in all the persons grouped together and
not in others who are left out but those qualities or characteristics must have
a reasonable relation to the object of the legislation.’® In order to pass the
test, two conditions must be fulfilled, namely, that (1) the classification must
be founded on an intelligible differentia which distinguishes those thar are
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grouped together from others, and (2) that differentia must have a rati
relation to the object sought to be achieved by the Act.?®

It is not possible to exhaust the circumstances or criteria which
accord a reasonable basis for classification in all cases. It depends on
object of the legislation in view and whatever has a reasonable relation tc
objecr or purpose of the legislation is a reasonable basis for classificatio
the persons or things coming under the purview of that enactment. Thus—

(i) The basis of classification may be geographical.®

(ii) The classification may be according to difference in time.**

(ifi) The classification may be based on the difference in the natur
the trade, cailing or occupatlon which is sought to be regulated by
legislation.*?

Thus, it has been held that—

(a) In offences relating to women, e.g., adultery, women in India may be placed in a
favourable position, having regard to their social status and need for protection. **

(b) In a law of prohibition, it would not be unconstitutional to differentiate between
and military personnel, or between foreign visitors and Indian citizens,—for they are
similarly circumstanced from the standpoint of need for prohibition of consumption of liqus

. The guarantee of equal protection applies against substantive’as wel
procedural laws.” From the standpoint of the latter, iv means that
litigants, who are similarly situated, are able to avail themselves of the sz
procedural rights for relief and for defence, w1thout]dlscr1mmauon
course, if the differences arg of a minor or unsubsmnnal character, wl‘
have not prejudiced the interests of the person or persons affected,
would not be a deniaf of equal protection.® Again, a procedure different fi f:
that laid down by the ordinary law can be prescribed for a particular clas
persons if the discrimination is based upon a reasonable classification hay
rcgard to the object which the legislation has in view and the policy underly
it. Thus, in a law which provides for the externment of undesirable pers
who are likely to Jeopardlze the peace of the locality, it is not an unreasonsz
discrimination to provide that the suspected person shall have no right
cross-examine the witnesses who depose against him, for the very object
the tegislation which is an extraordinary one would be defeated if such a ri
were given to the suspected person.’” In the Reference on the Special Cou
Bill, 1978,°¢ the Supreme Court has held that the setting up of a Special Co
for the expeditious trial of offences committed during the Emergency per
[from 25-6-1975 to 27-3-1977] by high public officials, in view of
congestion of work in the ordinary Criminal Courts and in view of the n:
for a speedy termination of such prosecutions in the interests of the functi
ing' of democracy under the Constitution of India, is a reasona
clagsification. But to inciude in the Bill any offence committed during &
period prior to the Proclamation of Emergency in June, 1975, was unconsti
tional inasmuch as such classification has no reasonable nexus with the obj
of the Bill. :

The guarantee of equal protection includes absence of any arbirre
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(b) preventing any person from worshipping or offering prayers in any
place of public worship;

(c) subjecting any person to any disability with regard to access to any
shop, public restaurant, hotel or public entertainment or with regard to the
use of any reservoir, tap or other source of water, road, cremation ground or
any other place where ‘services are rendered to the public’.

The sweep of the Act has been enlarged in 1976, by including within the
offence of practising untouchability, the following—

(i) insulting a member of a Scheduled Caste on the ground of un-
touchability;

(i) preaching untouchability, directly or indirectly;

(iii) justifying untouchability on historical, philosophical or religious
grounds or on the ground of tradition of the caste system.

“The penal sanction has been enhanced by providing that (a} in the case
of subsequent convictions, the punishment may range from one to two years’
imprisonment; (b) a person convicted of the offence of ‘untouchability” shall
be disqualified for election to the Union or a State Legislature.

If a member of a Scheduled Caste is subjected to any such disability or
discrimination, the Court shall presume, unless the contrary is proved, that
such act was committed on the ground of ‘untouchability’. In other words, in
such cases, there will be a statutory presumption of an offence having been
committed under this Act. .

The prohibition of untouchability in the Constitution has thus been
given a realistic and effective shape by this Act.

“Title’ is something that hangs to onc’s name, as an appendage. During

_ the British rule, there was a complaint from the

%3'33_18: Abo“flon of nationalists that the power to confer titles was being

abused by the Government for imperialistic purposes

and for corrupting public life. The Constitution seeks to prevent such abuse
by prohibiting the State from conferring any title at all.

It is to be noted that—
(a) The ban operates only against the State. It does not prevent other

public institutions, such as Universities, to confer titles or honours by way of
honouring their leaders or men of merit.

(b} The State is not debarred from awarding military or academic
distinctions, even though they may be used as titles.**

(c) The State is not prevented from conferring any distinction or
award, say, for social service, which cannot be used as a title, that is, as an
appendage to one’s name. Thus, the award of Bharat Ratna or Padma
'_Vi_b.‘hushan cannot be used by the recipient as a fitle and does not,
accordingly, come within the constitutional prohibition.

""" In 1954, the Government of India introduced decorations {in the form
of medals) of four categories, namely, Bharat Ratna, Padma Vibhushan,
Padma Bhushan and Padma Shri. While the Bharat Ratna was to be awarded
for “‘exceptional services towards the advancement of Art, Literature and
Science, and in recognition of public service of the higher order”’, the others

1
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;ven:u.ld be adwar(cjieg f(():: ‘distinguished public service in any field, ir
vice rendered by Government servants’', in o ,

| ' ¢ , rder o

merit of their service. fithe degre

Though the foregoing awards were mere decorutions and not i
to be used as appendage to the names of the persons to whom t
fawarded,. there was a vehement criticism from some quarters t
introduction of these awards violated Art. 18. The critics pointed ¢
even thpugh they may not be used as titles, the decorations tend t
fiis[lngllons according to rank, contrary to the Preamble which
equality of‘slatus'. The critics gained strength on this point from thepl
the decorations are divided into several classes, superior and inferi
that holders of the Bhurar Ratna have been assigned u place in the *V
of ‘Preceden.ce’ (9th place, i.e., just below the Cabinet Ministers
U‘mgn),‘ which is usually meant for indicating the rank of the d
dlgn!tefrles e_md high officiais of the State, in the interests of disciplin
administration. The result was the creation of a rank of persons opn t;

of Government recognition, i
, In the same way as the co
would have done, ¢ nferment of s

lAnother criticism, which scems to be legitimate, is that there
sanction, either in the Constitution or in any existing l;w against a re
of any such dc?coration appending it to his name and thu's usiné it as
Any such use is obviously inconsistent with the prohi'bitio-n' cé.mtaine‘d
18(1) but it is r?ot made an offence either by the Constitution or by a;
The appreherlmons of the critics on this point were unfortunately 'Zs['
tﬁ;e tfacl that in descril?ing the author on the Title of an issue of 1Jhé }i
tiﬁi 'ures, the fiec?cTration ‘Padma Vibhushan’ was, in facl, appende
T!1e protest raised by Acharya Kripalani against the award o
decorations, which went unheeded to during the regime of Mrs. Gand
honoured by the Janata regime, —by putting a stop 10 lh-e prac

awarding Bharat Ratna, etc. b i
‘ / A . by the Government. But it w;
Mrs. Gandhi after her come-back. 1 was resto

In this context, it is to be noted that Art. 18(1) itseli makes an

tion in favour of grantin
- g by the State i fary
distinction. of any military** or aca

e ri;\iﬁir;rirgg:l;f;: rldgftl)ts f‘]owlng fr_om.rhe-'abovc prohibition, certan
et 2 red by the Constitution in order 10 promote the id
rty held out by the Preamble. The foremaost amongst these are
fyl_ldamental rights in the nature of ‘freedom’ which aru ’u'.z:: !d“jdl
citizens by the Constitution of India [Art, 191, These are pcf;n(rlf::rrilvt}:no
the ‘seven freedoms’ under our Ct)r:slitul}on
already been pointed out [p. 85, antej that in t};e‘
nal Constitution, there were 7 freedoms in Art
but that one of them, namely, ‘the right to acg:

Art. 19: v
The Six Freedoms.
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hold and dispose of property’ has been osmitted by the Constitution (44th
Amendment) Act, 1978, leaving only 6 freedoms in that Article. They are—1.
Freedom of speech and expression. 2. Freedom of assembly. 3. Freedomn of
association. 4. Freedom of movement. 5. Freedom of residence and
settiement. 6. Freedom of profession, occupation, trade or business.

‘Since Art. 19 forms the core of our Chapter on Fundamerital Rights, it
is essential for the reader to be familiar with the text of this Article, as it
stands amended:

19, {1) Allcitizens shall have the right—

~.~(a) to freedom of speech and expression;

. {b) to assemble peaceably and without arms;

. {(¢) to form associations or unions;

(d) to move freely throughout the territory of India;

(€) toreside and seitle in any part of the territory of India; and. . . .

{g) to practisc any profession, or Lo carry onany occupation, trade or business.

(2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law, or
prevent the State from making any law, in so far as such law imposes reasonable restrictions on
the exercise of the right conferred by the said sub-clause in the interests of the sovereignty and
integrity of India, the security of the State, friendly relations with foreign States, public order,
decency or morality, or in relation to contempt of court, defamation or incitement to an offence.

{3) Nothing in subclause (b) of the said clause shall affect the operation of any existing law
in so.far as it imposes, or prevent the State from making any law impostng, in the interests of the
sovereigniy and integrity of India or public order, reasonable restrictions on the exercise of the
right conferred by the said sub-clause. ' .

" (4 Nothing in sub-clause (¢) of the said clause shall affect the operation of any existing
law in so far as it imposes, or prevent the State from making any law imposing, in the interests of
the sovereignty or integrity of India ot public order or morality, reasonable restrictions on the
exercise of the right conferred by the said sub-clause.

(5} Nothing in sub-clause {(d)—(¢) of the said clause shall affect the operation of any
existing law in so far as it imposes, or prevent the State from making any law imposing, reason-
able restrictions on the exercise of any of the rights conferred by the said sub-clauses either in the
interests of the general public o for the protection of the interests of any Scheduled Tribe.

(6) Nothing in sub-clause (g) of the said clause shall affect the operation of an existing taw
in 5o far as it imposes, or prevent the State from making any law imposing, in the interests of the
general public, reasonable restrictions on the exercise of the right conferred by the said sub-
clausg. and, in particular, nothing in the said sub-clause, shall affect the operation of any
existing law in so far as it relates to, or to prevent the State from making any law relating 10,—

(i) the professional or technical qualifications necessary for practising any profession or
carrying on any occupation, trade or business, or

(ii) the carrying on by the State, or by a corporation owned or controlied by the State, of

any trade, business, industry or service, whether to the exclusion, complete or partial,

of citizens or otherwise."”

Absolute individual rights cannot be guaranteed by any modern State.
: The guarantee of each of the above rights is, there-

Limitations upon the A e .
Freedoms. fore limited by our Constitution itself by conferring
: upon the ‘State’ a power to impose by its laws reason-
able restrictions as may be necessary in the larger interests of the community.
This is what is' meant by saying that the Indian Constitution attempts ‘‘to
strike a balance between individual liberty and social control.’™** Since the
goal of our constitutional system is to establish a ‘welfare State’, the makers
of the Constitution did not rest with the enumeration of uncontrolled indivi-

.
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dual rights, in accordance with the philosophy of luissez faire, but
ensure that where collective interests were concerned, individual lib
yield 1o the common good; but, instead of leaving it to the ¢
dqtermine the grounds and extent of permissible State regulation
dual rights as the American Constitution does, the makers of our
tion specified the permissible limitations in Cls. (2) to (6) of Art. 191
The ‘State’, in this context, includes not only the legislative a
of the Union and the States but also other local or statutory® at
e.g., municipalities, Union Boards, etc., within the territory of
under the control of the Government of India. So, all of these a
may impose restrictions upon the above freedoms, provided such ¢
are reasonable and are relatable (o any of the grounds ol public i
specified in Cls. (2)-(6) of Art. 19,
Thus—
(i) The Constitution guarantees freedom ol speech and e
But this freedom is subject to reasonable restrictions imposed by
relating to (a) defamation; (b) contempt of court; (¢) decency or me
security of the State; (e) friendly relations with foreign States; (1) inc
an offence; (g) public order; (h) maintenance of the sovereignty anc

-of India.”

It is evident that freedom of speech and expression cannot co
an individual a licence to commit illegal or immoral acts or to incite
overthrow the established government by force or unlawful means,

(ii) Similarly, the freedom of assembly is subject to the qus
that the assembly must be peaceable and without arms and subje
reasonable restrictions as may be imposed by the ‘State’ in the ir
public order. In other words, the right of meeting or assembly sh
liable to be abused so as to creale public disorder or a breach of the
to prejudice the sovereignty or integrity of India.

(iii) Again, all citizens have the right to form associutions «
but subject to reasonable restrictions imposed by the State in the ir
public order or morality or the sovereignty or integrity of India.”
freedom will not entitle any group of individuals to enter into :
conspiracy or to form any association dangerous to the public pt
make illegal strikes or to commit a public disorder, or to unde
sovereignty or integrity of India.

(iv) Similarly, though cvery citizen shall have the right to m
throughout the territory of India or to reside and setile on any p
.coumry,mthis right shall be subject {o restrictions imposed by the S
interests of the general public or for the protection of any Schedule

{v) Again, every citizen has the right to practise any profes
carry on any occupation, trade or business, but subject to reasonal
tions imposed by the State in the interests of the general public and
any law laying down qualifications for carrying on any profession
cal occupation, or enabling the State itself to carry on any trade o
to the exclusion of the citizens.
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7 “As pointed out earlier (p. 96,ante), one of the striking features of the

provisions relating to Fundamental Rights in owur
Scope for Judicial Constitution is that the very declaration of the major
Review. Fundamental Rights is attended with certain limita-
tions specified by the Constitution itself. In the United States the Bill of
Rights itself does not contain any such limitations to the rights of the indivi-
duals guaranteed thereby, but in the enforcement of those rights the courts
had to invent doctrines like that of ‘Police Power of the State’ to impose limi-
tations on the rights of the individual in the interests of the community at
large. But, as explained above, in Art. 19 of our Constitution, there is a
distinct clause attached to each of the rights declared, containing the limita-
tions or restrictions which may be imposed by the State on the exercise of
each of the rights so guaranteed. For example, while the freedom of speech
and expression is guaranteed, an individual cannot use this freedom to
defame another which constitutes an offence under the law. A law which may
be made by the State under any of the specified grounds, such as public
order, defamation, contempt of court, cannot be challenged as unconstitu-
tional or inconsistent with the guarantee of freedom of expression except
where the restrictions imposed by the law can be held to be “‘unreasonable”’
by a coutt of law.

"“ That is how the competing interests of individual liberty and of public
welfare have been sought to be reconciled by the framers of our Constitution.
As. Mukherjea, J. explained in the leading casc of Gopalan v, State of
Madras*® —

" #There cannot be any such thing as absolute or uncontrolled liberty wholly freed from

restraint for that would lead to anarchy and disorder. The possession and enjoyment of all

rights. . .are subject to such reasonable conditions as maybe deemed to the governing authority

of the couniry to be essential to the safety, health, peace, general order and morals of the

" commugity. The question, therefore, arises in each case of adjusting the conflicting interests of

the individual and of the society. . .Ordinarily every man has the liberty to order his life as he

. pleases, 10 say what he will, to go where he will, to follow any trade, occupation or calling at his

ﬁm and to do any other thing which he can tawfully do without let or hindrance by any
ther person. On the other hand, for the very protection of these libertics the society must arm
jtself with certain powers. What the Constitution, therefore, attempts to do in declaring the
ights of the people is to strike a balance between individual liberty and social security. Article 19
of the Constitution gives a list of individual liberties and prescribes in the various clauses the

* testraints that may be placed upon them by law so that they may not conflict with public welfare

or nencral morality.*" .
" 1t is by way of interpretation of the word ‘reasonable’ that the court

. ;;piii:s into the field, and in each case when an individual complains to the
“court that his FundamentalRight has been infringed by the operation of a

law, or an executive order issued under a law, the court has got to determine
whether the restriction imposed by the law is reasonable and if it is held to be
ﬁni‘éasonable in the opinion of the court, the court will declare the law (and
the order, if any) to be unconstitutional and void.**

"' The expression ‘reasonable restriction’ seeks to strike a balance bet-
. - ween the freedom guaranteed by any of the sub-clauses

Tests of Reasonable- ¢ A1y 19(1) and the social control permitted by any

[ U ¢ JRpRTEE T A,
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therefore, what criteria or tests have been laid down by the Supre
for determining whether the restriction is reasonable or not. The
Court has said*=** that a restriction is reasonable only when there is
balance between the rights of the individual and those of the society.

The test of reasonableness should, therefore, be applied (o ca
dual statute impugned and no abstract or general pattern of reaso
can be laid down as applicable to all cases. The nature of the right
have been infringed, the underlying purpose of the restrictions imp
extent and wurgency of the evil sought to be remedied ther
disproportion of the imposition, the prevailing conditions at the tim
all enter into the judicial verdict.** Thus, the formula of s
satisfaction of the Government and its officers with an advisory Bo
view the materials on which the Government secks to override
freedom guaranteed to the citizen, may be viewed as reasonable on
exceptional circumstances (e.g., in providing internment or extern
the security of the State), and within the narrowest limits, and not tc
right such as the freedom of association, in the absence of any em
extraordinary circumstances.’® All the attendant circumstances must
into consideration and one cannot dissociate the actual conten
restrictions from the manner of their imposition or the mode of put
into practice,*®

It follows, therefore, that the question of reasonableness s
determined from both the substantive and procedural standpoints. F

(a) In order to be reasonable, the restriction imposed mu:
reasonable relation to the collective object which the legislation
achieve and must not go in excess of that object, or, in other w
restriction must pot be greater than the mischief to be prevented.
tion which arbitrarily or excessively invades the right cannot b
contain the quality of reasonableness.’* Thus,—

The object of an Act was *lo provide measures for the supply of adequate lab
cultural purposes in bidi manufacturing areas.”” But the order of the Deputy Co
made thereunder I:orbade all persons residing in certain villages from engaging in th
ture of bidis during the agricultural season. The Supreme Court invalidated the o
ground that it imposed an unreasonable restriction upon the freedom of business |Ar
of those engaged in the manufacture of bidis because —

The object of the Act could be achieved by legislation restraining the emp

agricultural labour in the manufacture of bidis during the agricultural season or b
hours of work on the business of making bidis. A total prohibition of the manufact

S an unmasonable and excessive restriction on the lawful occupation of manufacturing

(b) While the foregoing aspect may be said to be the substant
of reasonableness, there is another aspect, viz., the procedural aspec
ing to the manner in which the restrictions have been imposed. Thal
in order to be reasonable, not only the restriction must not be exce
procedure or manner of imposition of the restriction must also be
Just. In order to determine whether the restrictions imposed by
procedurally reasonable, the court must take into consideration all
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_dant circumstances such as the manner of its imposition, the mode of putting

it into practice. Broadly speaking, a restriction is unreasonable if it is
imposed in a manner which violates the principles of natural justice, for
example, if it seeks to curtail the right of association or the freedom of
business of a citizen without giving him an opportunity to be heard.’” It has
also been laid down that in the absence of extraordinary circumstances it
would be unreasonable to make the exercise of a fundamental right depend
on the subjective satisfaction of the Executive.*®

There is no specific provision in our Constitution guaranteeing the free-
dom of the press because freedom of the press is inclu-
ded*® in the wider freedom of ‘expression’ which is
guaranteed by Art. 19(1)(a). Freedom of expression means the freedom to
express not only one’s own views but also the views of others and, by any
means, including printing. But since the freedom of expression is not an
absolute freedom and is subject to the limitations contained in Cl. (2) of Art.
19, laws may be passed by the State imposing reasonable restrictions on the
freedom of the press in the interests of the security of the State, the
sovereignty and integrity of India, friendly relations with foreign States,
public order, decency or morality, or for the prevention of contempt of
court, defamation or incitement to an offence.

On the other hand, the Press, as such, has no special privileges in India.
From the fact that the measure of the freedom of the Press is the same as that
of an ordinary citizen under Art. 19 (1) (a), several propositions emerge**-—

I. The Press is not immune from-—
(a) the ordinary forms of taxation, _
(b) the application of the general laws relating to industrial
relations;
{(c) theregulation of the conditions of service of the employees.

II. But in view of the guarantee of freedom of expression, it would not
be legitimate for the State—

(a) to subject the Press to laws which take away or abridge the freedom
of expression or which would curtail circulation®® and thereby narrow t!le
scope of dissemination of information or fetter its freedom to choos.e.us
means of exercising the right or would undermine its independence by driving
it to seek Government aid;*® -

(b) to single out the Press for laying upon it excessive and prohibitive
burdens which would restrict the circulation, impose a penalty on its right to
choose the instruments for its exercise or to seek an alternative media;*

(c) to impose a specific tax upon the Press deliberately calculated to
limit the circulation of information.**

When the constitutionality of an enactment specially directed against
_the Press is challenged, the Court has to test it by the standard of substantive

Freedom of the Press.

“and procedural reasonableness, as explamtd earlier (p. 99) An enactment of

this nature, the Punjab Special Powers (Press) Act, 1956, came up before the
Supreme Court 1n Virendra v. State of Punjab,*® and the Court annulled one
of its provisions, while upholding another, on the following grounds:
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A law which empowers the Government to prohibit, for & temporary period, the ¢
literature of a specified class, likely to cause communal disharmony would not be hel
unreasonabile, if it complies with the procedural requirements of natural justice. But it w
unreasonable if it empowered the State Government to prohibit the bringing into 1he State
newspaper, on its being satisfied that such action was necessary for the mainten:
communal harmony or public order, inasmuch as it placed the whale matter at the syl
satisfaction of the State Government without even providing for a right ol representatios
party affected,

Since the expiry of the Press (Objectionable Matter) Act, 1951, in
there was no all-India Act for the control of the Press in India. But ia
Parliament enacted the Prevention of Publication of Objectionable M
Act, 1976, with more rigofous provisions, and in a permanent for
should be pointed out that as early as April, 1977, the Janata Govern
repealed this Act, Subsequently, however, (his position has been buity
by inserting a new Article in the Constitution itself,—Art, 361 A% —t
Constitution (44th Amendment) Act, 1978.

Censorship of the press, again, is not specially prohibited by any |
sion of the Constitution. Like other restrictions, t
fore, its constitutionality has to be judged by th
of ‘reasonableness’ within the meaning of CI. (2.

Soon after the commencement ol the Constitution and prior t
insertion of the word ‘reasonable’ in Ci. (2), the guestion of validi
censorship came up before our Supreme Court, in the case of Brij Bh
v, State of Delhj.

The facts of this case were as follows:

Censorship.

S. 7{1}c) of the East Punjab Public Safety Act, 1949, provided (hat “*the Pro
Government. f satisfied that such action is necessary for prevenling or combatir
activity prejudicial 10 the public sqfety or the maintenance of pubtic order may, by or
writing addressed to a printer, publisher, editor require that any maticr rdanng to a parl
subject or class of subjects shall before publication be submitted for scrutiny.

Similar provisions ol the Madras Maintenance of Public Order Avct, 1944, were chall
in the alligd case of Ramesh Thappur v. State of Madras. ™

The majority of the Supreme Court had no difficulty in holding that the imposition
censosship on a journal was an obvious restriction upon the freedom of speech and ¢
sion guaranteed by clause (1) (a) of article 19, and, that ‘public safety’ or *public order’ w,
covered by the expression ‘security of the State’, and the impugned law was not, therefore,
by clause (2) as it then stood,

Shortly after these decisions,*? Cl. (2) was amended by the Constity
(Ist Amendment} Act, 1951, inserting ‘public order’ in CI. (2). Hence
ground relied upon by the majority in the cases of Ramesh Thappart?
Brij Bhushan®® is no longer available. The word ‘reasonable’ was
inserted in Cl. (2) by the same amendment. The result of this twofold am
ment is that if censorship is imposed in the interests of public order, it ca
at. once be held to be unconstitutional as a fetter upon the freedor
circulation but its ‘reasonableness’ has to be determined with reference t
circumstances of its imposition. In this sense, the introduction of the
‘reasonable’ has not been an unmixed blessing. For, censorship of the p



