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operation on 1 January 1988 by the Financial Services Act 1986 {Commencement) (No 7) Order
1987, 51 1987/2158; paras 40, 41, 44, 45 (as originzlly enacted) were brought into operation on 12
January 1987 by the Financial Services Act 1986 (Commencement No 3) Order 1986, St 1986/2246;
pars 43 was brought into operation on 29 April 1988 by the Financial Services Act 1986
(Commencement) (No 8) Order 1988, SI 1988/740 (all made under s 211(1) ante).

Para 38: The Commission. See the note to para 2 ante.

Para 40A: Incorporated friendly society. As to such friendly societies, see, generally, the
Friendly Societies Act 1992, Pt II post.

Para 45: Statutory instrument. For provisions as to statutery instruments generally, see the
Statutory Instruments Act 1946, Vol 41, title Stanures,

Definitions. For “friendly society”, see s 207(1) ante; for “the Comimnission”, see para 1 ante.

Fri?ndly Societies Act 1974. See this title ante. For the meaning of “registered”, see s 111(1)
thereof.

Friendly Societies Act (Northern Ireland) 1970. 1970 ¢ 31 {NI). That Act is repealed by the
Friendly Societies Act 1992, 5 120(2), Sch 22, Pt IL.

House of Commons Disqualification Act 1975, Sch 1, Pt I, See Vo! 32, title Parliament.

Northern Ireland Assembly Disqualification Act 1975, Sch 1, PtIIL See Vol 31, title
Northern Ireland (Pt 2).

Statutory Instrumnents Act 1946. See Vol 41, title Statures,

(Sch 12 substitutes the Companies Act 1985, 55 428-430, Vol &, title Companies; as to
Sch 13 and for Schs 14-17, see Vol 30, title Money (Pt 1))
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ERIENDLY SOCIETIES ACT 1992 s 1 189

An Act to make further provision for friendly societies; to provide for the cessation of
registration under the Friendly Societies Act 1974 to make provision about disputes
involving friendly societies or other bodies registered under the Friendly Societies
Act 1974 and about the functions of the Chief Registrar of friendly societies; and
Jor connected purposes [16 March 1992]

Northern Ireland This Act applies; see s 124 post.

PARTI
THE FRIENDLY SOCIETIES COMMISSION

1 The Friendly Societies Commission

(1) For the purposes of this Act and the 1974 Act there shall be established a
body of Commissioners to be called the Friendly Societies Commission (in this

y . y
Act referred to as “the Commission”).

(2) The Commission shall consist of not less than 4 and not more than 10
members to be appointed by the Treasury and the Treasury shall appoint one
member to be the chairman, and another member to be the deputy chairman, of
the Commission.

(3) Any appointment under subsection (2} above may be on either a full-time
or a part-time basis.

(4) The general functions of the Commission shall be—

(a) to promote the protection by each friendly society of its funds;

(b) to promote the financial stability of friendly societies generally;

(c) to secure that the purposes of each friendly society are in conformity
with this Act and any other enactment regulating the purposes of
friendly societies;

(d) to administer the system of regulation of the activities of friendly
societies; and

(e} to advise and make recommendations to the Treasury and other
government departments on any matter relating to friendly societies,

and the Commission shall have the other functions conferred on it by or under
this Act or any other Act.

(5) The Commission shall have power to do anything which is calculated to
facilitate the discharge of its functions, or is incidental or conducive to their
discharge.

(6) The functions of the Commission, and of its officers and employees, shall be
performed on behalf of the Crown.

(7) The Treasury may by order transfer some or all of the functions of the
Commission to such other person or body as the order may specify.

(8) Without prejudice to the generality of section 121(3) below, an order under
this section may in consequence of the transfer—

(a) amend any enactment or instrument;
(b) direct that the Commission shall cease to exist on a day specified in the

order.
(9) Schedule 1 to this Act shall have effect with respect to the Commission.

NOTES

Commencement. This section and ss 2—4, 116-119, 121-123, 126, Sch 1 post were brought into
force on 8 June 1992 by the Friendly Societies Act 1992 (Commencement No 1) Order 1992, Sl
1992/1325 (made under s 126(2) post). T _

General Note. This section establishes the Friendly Societies Commission which will exercise and
extend the functions hitherto carried out by the Chief Registrar of Friendly Societies. The decision to
vest the new regulatory powers in a commission, whose membership will include independent
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members who have suitable experience outside the public service, reflects the developments in

regulation which have occurred elsewhere in the financial services sector. The Commission’s new
powers are based on the requirement contained in s 31 post that all active friendly societies are to be

authorised. Its principal power rests in the granting or revocation of authorisation to carry on
insurance or other contractual businesss, and in the imposition of conditions on any such authorisation

(see ss 3243 post). The Commission is also empowered to exercise a range of prudentizl powers if it
considers that a society has failed to comply with the eriteria of prudent management set out in s 50
post, to obtain information necessary for its supervisory functions from societies and their subsidiaries,
and to conduct inspections and investigations into societies (see ss 62—67 post). There is, however, an
independent appeals procedure against the Commission’s decisions, in line with banking and building
societies legislation (see ss 5861 post). See further the statement of the Beonomic Secretary to the
Treasury on moving the second reading of the Bill of this Act {205 HC Official Report cols 661, 662:
9 March 1992).

- Sub-s (1): The Commission. As to financial provision for the Commission, see s 2 post; as to the
requirement that the Commission keep proper accounts, see s 3 post; and as to annual and other
reports of the Commission, see s 4 post.

See also, as to security of information, the Companies Act 1985, s 449, Vol 8, title Companies (as
amended by s 120(1), Sch 21, Pt I, para 7 post); the Banking Act 1987, s 84(1), Vol 4, title Banking
(asamended by s 120(1), Sch 21, Pt I, para 9 post); and the Companies Act 1989, s 87(4), Vol 30, title
Money (Pt 1) (as amended by s 120{1), Sch 21, Pt 1, para 11 post).

Sub-5 (2): Treasury. le the Commissioners of HM Treasury; see the Interpretation Act 1978, s 5,
Sch 1, Vol 41, title Statutes.

Sub-s (7): Person. Unless the contrary intention appears this includes a body of persons corporate
or unincorporate; see the Interpretation Act 1978, 5, Sch 1, Vol 41, title Statutues,

Definitions. For “friendly society”, see s 116 post. Note as to “the Commission”, sub-s (1) above.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.

Orders under this section. Up to 1 June 1994 no orders had been made under sub-ss {7), (B)
above.

For general provisions as to orders, see s 121 post.

2 Financial provision for Commission

(1} There shall be charged on friendly societies such a general charge towards
the expenses of the Commission and such fees in respect of the exercise of its
functions as are authorised under this section.

(2) The Treasury may, by regulations, make provision for—

(a) 2 general charge to be levied on friendly societies with respect to each
accounting year of the Commission and to be paid at such rate computed
by reference to such criteria, at such time and in such manner as may be
prescribed by the regulations; and _

(b) fees of such amounts as may be so prescribed to be paid by friendly
societies in respect of the exercise of the Commission’s functions in
relation to them.

(3) The provision to be made from time to time under subsection (2) above,
by way of the general charge and fees, shall be such as to preduce an annual
revenue of the Commission sufficient to meet its expenses properly chargeable to
revenue account, taking one year with another.

(4) Regulations under subsection (2) above may include provision for any fees
payable by societies to be reduced or for payment of any fees to be waived by the
Commisston in circumstances determined by or under the regulations.

(5) The amounts received by the Commission under this section shall be
applied as an appropriation in aid of money provided by Parliament for the

expenses of the Commission, and in so far as not so applied, shall be paid into the
Consolidated Fund.

(6) In this Part of this Act “accounting year”, in relation to the Commission,
means the period of 12 months ending with 31st March in any year, except that
the Commission’s first accounting year shall end on 31st March 1993,
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NOTES
Commencement. 8 June 1992; see the note to s 1 ante.
General Note. See the General Note tos L ante.

Sub-s (2} : Treasury. See the note 105 1 ante.
Sub-s (3): From time to time. This means “as the occasion shall arise” or “as and when it is

appropriate so to do”; see Holliday v Wakefield Corpn (1887) 57 LT 559 at 562, 563, per Mathew J,
and Re Von Dembinska, ex p The Debior [1954] 2 All ER 46 at 48, [1954] 1 WLR 748, CA, per
Evershed MR.

Sub-s (5): Consolidated Fund. e the Consolidated Fund of the United Kingdom which was
established by the Consolidated Fund Act 1816,51, Vol 30, title Money (Pt 1). By the Finance Act
1954, s 34(3}, Vol 30, title Money (Pt 1), any charge on the Fund extends to the growing produce
thereof. See also, as to payment out of the Fund, the Exchequer and Audit Departments Act 1866,
s 13, in conjunction with the Exchequer and Audit Departments Act 1957, 5 2, both Vol 30, title
Money (Pt 1), and the Finance Act 1975, 5 56, Vol 30, title Money (Pt 3).

Sub-s (6) : This Part of this Act. e Pt 1 (ss 1—4 and Sch 1).

Twelve tnonths ending with, etc. As a general rule the effect of defining a period in such a
manner is to include the day on which the event in question occurs; see 45 Halsbury’s Laws (4th edn)

para 1127.
Definitions. For “the Commission”, see s 1(1) ante; for “friendly society”, see s 116 post. Noteas to

“3ccounting year”, sub-s (6) above.
Regulations under this section. The Friendly Societies (General Charge and Fees) Regulations

1993, SI 1993/547, as amended by S11994/657.
For general provisions as to regulations, see s 121 post.

3 Accounts of Commission and audit

(1) The Commission shall keep proper accounts and proper accounting records
and shall prepare in respect of each accounting year a statement of accounts in such
form as the Treasury may direct.

(2) The statement of the accounts required by subsection (1} above may be
combined with the statement of the accounts of the Chief Registrar which he is
required to prepare as regards his functions.

(3) The Commission shall send to the Treasury and to the Comptroller and
Auditor General, before the end of the period of seven months after the end of
each accounting year, a copy of the statement of accounts for that year.

(4) The Comptroller and Auditor General shall examine, certify and report on
every statement of accounts received by him from the Commuission and shail lay a
copy of the statement and of his report thereon before each House of Parliament.

NOTES _
Commencement. 8 June 1992, see the note to s 1 ante.
General Note. See the General Note tos 1 ante.

Treasury. See the note tos 1 ante.
Comptroller and Auditor General. le the officer appointed in pursuance of the Exchequer and

Audit Departments Act 1866, Vol 30, title Money (Pt 1}; see the Interpretation Act 1978,55,S5ch 1,
Vol 41, title Statures. See, in particular, ss 3 and 6 of the 1866 Act and the National Audit Act 1983,
s 1, both Vol 30, title Money (Pt 1).

Seven months after, etc. As a general rule the effect of defining 2 period in such 2 manner is to
exclude the day on which the event in question occurs; see 45 Halsbury's Laws (4th edn) para 1127.
See also Dodds v Walker [1981] 2 All ER 609, {1981] 1 WLR 1027, HL; E J Riley Investments Ltd v
Eurostile Holdings Lid [1985] 3 ALl ER 181, CA, and 45 Halsbury's Laws (4th edn) para 1111, as 10 the
day of expiry of periods of a month or a specified number of months.

Lay ... before ... Parliament. For meaning, see the Laying of Documents before Parliament
(Interpretation) Act 1948, 5 1(1), Vol 41, title Statures,

Definitions. For “the Commission”, see s 1(1) ante: for “accounting year”, see s 2(6) ante; for “the

Chief Registrar”, see s 119(1) post.

4 Annual and other reports

(1) It shall be the duty of the Commission to lay before the Treasury and before
Parliament as soon as possible after the end of each accounting year a report on the
discharge of its functions during that year.




192 VOL 19 FRIENDLY SOCi:"7IES

(2} The Commission may lay :»efore Parliament from time to time such other
reports relating to the disdharge of its functions, whether in relation to friendly
societies generally or a parficular {riendlysociety, as it thinks fit.

NOTES

Commencement. 8 June 1992; see the motetes 1 ante,

General Note, Sce the GenerdNote to s if amer,

It shall be the duty, ete. Asm the remesitis $mr failure to perform a statutory duty, see generally
the Preliminary Note to the ttle Statutes, Val#1,1under the heading “8. Enforcement”; and see also
1(1) Halsbury’s Laws (4th edn reksue) paras 132,201, 211, and 44 Halsbury's Laws (4th edn} paras
941 et seq and, as to actions for dimages for tereaih of statutory duty, 45 Halsbury's Laws (4th edn)

-paras 1279 et seq.

Lay... before Parliament. %e the note:ms B.ante.

Treasury. See the note to's 1 ante.

From time to time. See the ote to s 2 anee.

Thinks fit. Statutory powers are often comfewrred in subjective terms, the competent authority
being entitled to act, eg, when & “thinks fif”, ex when it is “satisfied” or it “appears” to it that a
presctibed state of affairs exists, b the inheremi gurisdiction of the courts to determine whether such
powers have been exceeded is dot readily ousteed by the use of such language; see further 1(1)
Halsbury’s Laws (4th edn reissue}para 21.

Definitions. For “the Comnmsion”, see s I{I}) ante; for “accounting year”, see s 2(6) ante; for
“friendly society”, see s 116 post.

PARTII

INCORPORATED FRIENDLY SOCIETIES

Power to modify, etc. So much of this Part of this Act (ie Pt II (ss 526 and Schs 2—1 0)) as relares
to winding up may be modified by order made umder s 102 post; see s 102(1}, (2){a), (3)—(5) post.

Constitution and purposes of incorporated friendly societies
5 Establishment of incorporated friendly societies
(1) This Part of this Act has effect—

{a) to enable societies to be established in accordance with this Act and to
be registered and incorporated under it; and

(b) to enable friendly societies registered under the 1974 Act to be
registered and incorporated under this Act.

(2} A society may be established under this Act if under its proposed
memorandum—

(a) its purposes are to include the carrying on of one or more activities
falling within Head A, B, C or D of Schedule 2 to this Act;
(b) any such activity—-

(i) is to be carried on by the society with a view to the provision, for
its members and such persons connected with its members as may
be prescribed in its rules, of insurance or other benefits; and

(i) is to be funded by voluntary subscriptions from members of the
society, with or without donaticns: and

(c) any other purposes which it is to have are within the permitted capacity
of incorporated friendly societies under this Act.

{3) A society established under this Act is incorporated as from the date of its
registration under this Act by the central office.

(4) The Commission may by order made with the consent of the Treasury
vary Schedule 2 to this Act by adding to or deleting, or by varying the description
of, any activity for the time being specified in it.

(5) No such order:
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(5) No such order shall be made unless a draft of the order has been laid before
and approved by a resolution of each House of Parliament.
(6) Schedule 3 to this Act shall have effect in relation to—
{a) the procedure for registration of societies as societies incorporated under
this Act (in this Act referred to as “incorporated friendly societies”);
(b) the memorandum of the purposes and extent of the powers of, and the

rules for the regulation of, such societies,
(c) the name and registered office of such societies,

and certain incidents of membership of incorporated friendly societies.

(7) In this Part of this Act references to the permitted capacity of incorporated
friendly societies under this Act are to the capacity to carry on all the activities
mentioned in section 7(2) below.

NOTES

Commencement. Sub-ss (1)—(5), (7) were brought into force on 1 February 1993 by the Friendly
Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993, 81 1993/16
(made under s 126{2) post). As w0 the commencement of sub-s (6) above and Sch 3 post, see the
Commencement note to that Schedule.

General Note. European Community insurance legislation prohibits an institution which provides
long-term life or general insurance from engaging directly in other activities, although it may offer
other services through separately managed and finznced subsidiaries. A friendly society registered
under the Friendly Societies Act 1974 ante isan unincorporated society of individuals and is prohibited
from owning subsidiaries. This section, s 6 and Schs 3, 4 post implement the recommendations made
in paras 4.1-4.8 of the Green Paper “Friendly Societies: A New Framework” {Cm 919) (January
1990), by allowing societies registered under the 1974 Act to incorporate as a new category of
friendly society which will enable them to form and acquire subsidiaties so as to provide a wider
range of financial and other services {see s 13 post). Although there is no obligation on an existing
friendly society to incorporate, incorporation offers advantages to a society, such as the ability to own
assets directly rather than through trustees and to have legal personality for contractual and certain
other purposes.

Sch 2 post gives effect to the proposals contained in paras 5.1-5.4 of the Green Paper that the
existing purposes and powers of friendly societies should be redefined and updated, although those
purposes will continue to include provision of traditional friendly society services, The new Sch 2
differs from Sch 1 (repealed) to the Friendly Societies Act 1974 in that the specification of classes of
insurance business correspond to thase set out in the EC Life and Non-life Insurance Directives (see
s 119(1) post),and toa limited extent to those in the Insurance Companies Act 1982,5¢chs 1,2, Vol 22,
title Insurance (Pt 2).

Subes (1) : This Part of this Act. le Pt II (s 5-26 and Schs 2-10),

Registered and incorporated. The Company Directors Disqualification Act 1986, Vol 8, title
Companies, applies, with modifications, to incarporated friendly societies; see s 22B of that Act, as
inserted by s 120(1), Sch 21, Pt |, para 8 post.

A friendly society or registered branch within the meaning of this Act is a “qualifying lender” for
the purposes of the Income and Corporation Taxes Act 1988, ss 369-378 {provision relating to the
MIRAS scheme) and such a friendly society is an “uthorised insurance company” for the purposes of
Chapter [V (s 630-655) of Pt X1V of that Act (personal pension schemes); see 3 376(4) (), (4A), 630
of that Act, Vol 44, title Taxation.

For exemption from income tax or corporation tax on the profits of a friendly society from life or
endowment business and other business, see the Income and Corporation Taxes Act 1988, ss 460
466, Vol 44, title Taxation.

Where the rules of an occupational pensiot scheme allow a lump sum payment in commutation of
the entire pension, and the pension is secured by an annuity contract with a friendly society, the
society is to be treated as the administrator of the scheme and therefore accountable for the special tax
charged by the Income and Corporation Taxes Act 1988, 5 599; see s 599(7}, (8)(b} of that Act,
Vol 44, title Taxation. .

On the incorporation of an existing friendly society, the assets are treated as transferred for no gain
no loss consideration and capital allowances made to the predecessor society are taken into account on
a subsequent disposal of those assets; see the Taxation Chacgeable Gains Act 1992, ss 217A-217C,
Vol 43, title Taxation.

See also the Income and Corporation Taxes Act 1988, s5 266, 267, Schs 14, 15 (life assurance
premium relief), Vol 44, title Taxation, and Chapter II (ss 539-554) (life policies) of Pt XIII of that
Act, in the same title.

Sub-s (2) : Purposes. As to the purposes of an incorporated friendly society, see s 7(1}, {2) post.

Sub-s (4} : Treasury. See the note tos | ante. :
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Sub-s {5): Laid before . . . Parliament. See the note to s 3 ante. .

Definitions. For “the Commission”, see s 1 (1) ante; for “friendly saciety” and “incorporated
friendly society™, see s 116 post (and note sub-s (6)(2) above); for “the central office” and “subscription”,
see s 119(1) post; for “memorandum®, see Sch 3, para 4(3) post. Note as to “the permitted capacity of
incorporated friendly societies”, sub-s (7} above.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.

Orders under this section. Up to 1 June 1994 no orders had been made under sub-s (4) above.
For general provisions as to orders, see s 121 post. -

6 Incorporation of registered friendly societies

(1) A registered friendly society may be registered and incorporated under this
Act if—

(a) the conditions mentioned in section 5(2) above are satisfied by reference
to the society's proposed memorandum ; and

(b) the society complies with the requirements in Schedule 3 to this Act
which are applicable to its registration under this Act:

and such a society is so incorporated as from the date of its registration by the
central office,

(2) On the incorporation of a registered friendly society all property held
immediately before incorporation by any person in trust for the society shall
become by virtue of this subsection the property of the society after incorporation.

(3) After its incorporation the society shall continue to be entitled to all rights

and subject to all liabilities to which it was entitled or subject immediately before
incorporation.

(4) On the incorporation of a registered society with registered or unregistered
branches—

(a) all property held immediately before incorporation by any person in
trust for any branch of the society, and

(b) all rights and liabilities to which any such branch was then entitled or
subject,

shall, subject to subsection (5) below, become by virtue of this subsection property,
rights and liabilities of the society.

(5) A registered friendly society may (in accordance with paragraph 2 of
Schedule 4 to this Act) make a scheme identifying any property, rights or liabilities
of any branch of the society which are not to be transferred to the society on its

Incorporation; and any such property, rights or liabilities shall be excluded from
transfer under subsection (4) above.

{6) On the incorporation of a registered friendly society, its registration under

the 1974 Act and that of any registered branch of the society shall be cancelled by
the central office.

(7) Schedule 4 to this Act shall have effect for supplementing this section.

NOTES

Commencement. This section and ss 7-26, 94, 99, 102-113, 115, 125, Schs 2, 4-10, 20 (as
originally enacted) post were brought into foree on 1 February 1993 by the Friendly Societies Act
1992 (Commencement No 3 and Transitional Provisions) Order 1993, St 1993/16 (made under
s 126(2) post).

General Note. See the General Note ta s 5 ante.

Sub-s (5): Registered friendly society. Where, under sub-s {5} above, a registered friendly
society which is being incorporated identifies any property, rights or liabilities of any of its branches
which are not to be transferred to the society on incorporation, the Income and Corporation Taxes
Act 1988, s 465A, Vol 44, title Taxation, provides that in such circumstances the identified assets are
for tax purposes to be treated as assets of the society. As regards the capital gains tax consequences of

such a transfer of assets, see the Taxation of Chargeable Gains Act 1992, ss 217A-217C, Vol 43, title
Taxation.
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Definitions. For “incorporated friendly society”, “registered branch” and “registered friendly

society”, see s 116 post; for “the central office”, see s 119(1) post; for “memeorandum”, see Sch 3, para
4(3) post.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.

7 Purposes and powers of an incorporated friendly society

(1) The purposes of an incorporated friendly society shall be those provided for
by the society’s memorandum.
2) The purposes for which an incorporated friendly society may exist are—
purp p Y Y
(a) the carrying on, subject to section 5(2)(b) above, of---
(i) any business of any description falling within a class specified in
Head A or B or within Head C of Schedule 2 to this Act,or -
(ii) any activity falling within Head D of that Schedule; and
(b) the carrying on, in addition to any business or activity falling within
paragraph (2) above, of any of the following, namely—
(i) social or benevolent activities in accordance with section 10 below;
(i) group insurance business in accordance with section 11 below;
(i) reinsurance, in accordance with section 12 below, of risks insured

by other friendly societies;
(iv) control or joint control of bodies corporate in accordance with

section 13 below;
and the memorandum of an incorporated friendly society may also confer on the
society powet to do anything falling within Schedule 5 to this Act.

(3) The memorandum of an incorporated friendly society may confer on it
any other power specified in this Part of this Act, but no such power may be
exercised except for carrying out the society’s purposes.

(4) An incorporated friendly society shall, subject to the provisions of this Act,
its memorandum and its rules, have any other power which is incidental or
conducive to the carrying out of its purposes or for doing anything falling within

Schedule 5 to this Act.

(5) Nothing in this Act shall be taken as preventing an incorporated friendly
society from providing in its rules— '

(a) for such system of representation of the members in the making of
decisions by the society as the society may think fit;

(b) for the division of the society’s members intd groups under thecontrol
of the society and bound to contribute to the funds of the society but,
subject to that, having funds and property of their own veted in
trustees and administered by themselves or through their own trustees,
officers or committees (and in accordance with their own rules);

{¢) for the delegation of authority to any such group {or to its committee
or any of its officers) to act, within such limits as the society may set, on
the society’s behalf;

but no such group may do anything on its own account which does not faBwithin
Head D of Schedule 2 or within Schedule 5 to this Act.

(6) Schedule 6 to this Act shall have effect in relation to the making of centracts
and execution of documents by incorporated friendly societies.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

General Note. Sce the General Note tos 5 ante.

Sub-s (1) : Purposes of an incorporated friendly society. A society may-alvo inclde among
its purposes social and benevolent activities (see s 10 post), the cairying on of sy groupmsurance
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business (see s 11 post), the carrying on of any reinsurance business (see s 12 post), and the formation
and control of subsidiaries and other bodies coroporate (see s 13 post).

Memorandum. As to the memorandum of an incorporated friendly society, see s 5(6) ante, Sch 3,
paras 1(1)(a), 4 post.

Sub-s (2): Carrying on ... business. The words “carry on business” denote something of a
permanent character, not merely an isolated transaction and a business is carried on only where there
15 some degree of management or control; see Brown v London and North Western Rly Co (1863) 32
LjQB 318, [1861-73] All ER Rep 487; Graham v Lewis {1888) 22 QBD 1, CA; and Cain v Butler
{19161 1 KB 759 a1 762; but contrast Cornelius v Phillips [1918] AC 199, [1916-17] All ER Rep 685,
HL. See also Kirkwood v Gadd [1910] AC 422 at 423, [1908-10] Al ER Rep 768 at 771, HL ; Newman
v Qughton [1911] 1 KB 792; Transport and General Credit Corpnt Ltd v Morgan [1939] Ch 531, [1939]
2 AHER 17; Re Brauch (a debtor), ex p Britannic Securities and Investments Lid [1978] Ch 316, [1978] 1
All ER 1004, CA; and Re Sarflax Lid [1979] Ch 592, {1979] 1 All ER 529. On the meaning of
“business”, see 47 Halsbury's Laws (4th edn) paras 2, 3,and 1 Words and Phrases (3rd edn) 204 et seq.

Bodies corporate. For the general law relating to corporations, see 9 Halsbury’s Laws {4th edn)
paras 1201 et seq. -

Sub-s (3): Any other power. As to the power of an incorporated friendly society to invest its
funds, see s 14 post; as to the power of a society to hold land for purposes other than investment, see
s 15 post; as to a society’s power to provide assistance to subsidiaries and jointly controlled bodies, see
s 16 post; and as to the power of a society to advance loans to assured members, see s 17 post.

Any carrying on by a friendly society of an activity beyond its powers is to be treated, for the
purposes of s 50 post, as a failure on the part of the committee of management prudently to conduct
the affairs of the society; see s 5Q(8) post (and see also s 50(9) post). A statement whether and, if so,
what activities carried on by the society are believed to have been carried on outside its powers is
required in a report under s 71 post; see s 71(1)(c) post (and see also s 71 (2){(c) post).

For the powers of the Friendly Societies Commission where it has reason to believe that a friendly
society is carrying on activities which are not activities which are permitted by this Act or the
Friendly Socicties Act 1974 ante, or is not carrying on any activity falling within Sch 2 post, see
s 52(1), (2){a), (b), (3), (4)(a), (3)=(7) post.

This Part of this Act. le Pt II (ss 5-26 and Schs 2-10).

"Sub-s (4) : Rules. For the matters to be covered by such rules, see s 5(6) ante, Sch 3, para 5 post.

Sub-s (5): Nothing in this Act shall be taken as preventing, etc. A scheme under s 6(5) ante
may not identify for exclusion from transfer under s 6(4) ante any property, etc of a branch which is
referable only to an activity of the branch which a branch would, by virtue of sub-s (5) above, be
unable to carry on on its own behalf; see s 6(7) ante, Sch 4, para 2(4) post.

Definitions. For “incorporated friendly society™, see s 116 post; for “officer”, see s 119(1) post; for
“memorandum”, see Sch 3, para 4(3} post.

8 Effect of the memorandum of an incorporated society

(1) The provisions of the memorandum of an incorporated friendly society are
binding upon—
{a) each of the members and officers of the society,
(b) all persons claiming on account of 2 member or under its rules, and all
such members, officers and persons (but no others) shall be taken to
have notice of the provisions of the memorandum.

(2) A person not of a description mentioned in subsection (1)(a) or (b) above
who s a party to 2 transaction with an incorporated friendly society which is
within the permitted capacity of such societies under this Act is not bound to
enquire as to whether the transaction is within the capacity of the society in
question.

(3} Subsection {4} below applies to any act of an incorporated society which is
within the permitted capacity of such societies under this Act but is beyond the
capacity of the society in question.

(4) In favour of a person who—

(a) is not a person mentioned in subsection (1) above;
(b) gives valuable consideration for the act; and
{(c) does not know that the act is beyond the capacity of the society,

any act to which this subsection applies is deemed to be one which is within the
capacity of the society to enter into, notwithstanding the provisions of the
memeorandum.
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(5) Where an incorporated friendly society purports to transfer or grant an
interest in property, the fact that the act was beyond the capacity of the society
does not affect the title of a person who in good faith subsequently acquired the
property or an interest in it for valuable consideration and without actual notice
of the circumstances affecting the validity of the society’s act.

(6) Subsection (4) above does not affect—

(2) the right of a member of an incorporated friendly society to bring
proceedings to restrain the doing of an act (other than an act done in
fulfilment of a legal obligation arising from a previous act of the
society) which is beyond the capacity of the society;

(b) the duty of the committee of management to observe any limitation on
their powers flowing from the society’s memorandum; or

(c} any liability incurred by any person by reason of the society acting
beyond its capacity.

(7) Relief from any liability mentioned in subsection (6)(c) above must be
agreed to by special resolution.

(8) In any proceedings arising out of subsection (4) above, the burden of
proving that a person knew that an act was beyond the capacity of the society in
question lies on the person making the allegation.

9) In this section “transaction” includes any act.
Y

NOTES

Commencement. | February 1993; see the note to s 6 ante.

Sub-s (1) : Memorandum. As to the contents of the memorandum of an incorporated friendly
society, see s 5(6) ante, Sch 3, para 4 post.

Sub-s (4): Valuable consideration. This, according to the well-known definition given in
Currie v Misa (1875) LR 10 Exch 153 at 162, “in the sense of the law, may consist either in some right,
interest, profit, or benefit accruing to the one party, or some forbearance, detriment, loss, or
responsibility, given, suffered, or undertaken by the other”. See further 9 Halsbury's Laws (4th edn)
paras 310 et seq.

Act ... within the capacity of the society, etc. S 9(4) post applies in relation to any act of an
incorporated friendly society which is deemed by sub-s (4) above to be within the capacity of the
society; see s 9(3) post.

Deemed. The primary function of the word “deem” is to bring in something which would
otherwise be excluded; see Barclay’s Bank Ltd v IRC [1961] AC 509 at 523, [1960] 2 Al ER 817 at
820, HL per Viscount Simonds. For other relevant cases, see 2 Words and Phrases (2nd edn) 27, 28,
and Public Trustee v IRC [1960] AC 398, [1960] 1 All ER 1 at 510, HL per Lord Radcliffe.

Sub-s (6): Committee of management. For general provisions as to the committee of
management, see s 27, Sch 11 post.

Sub-s {7): Special resolution. See s 30, Sch 12, para 7 post.

Definitions. As to “permitted capacity of an incorporated friendly society”, see s 5(7) ante; for
“incorporated friendly society”, see s 116 post; for “committes of management” and “officer”, see
s 119(1) post: for “memorandum”, see Sch 3, para 4(3} post; for “special resolution”, see Sch 12, para 7
post. Note as to “transaction”, sub-s (9) above.

9 Effect of the rules of an incorporated society

(1) The provisions of the rules of an incorporated friendly society are binding
upon—

{a) each of the members and officers of the society,

(b) all persons claiming on account of a member ot under its rules, and all
such members, officers and persons (but no others) shall be taken to
have notice of the provisions of the rules.

(2) A party to a transaction with an incorporated friendly society who is not of
a description mentioned in subsection (1)(a) or (b) above is not bound to enquire
a5 to any limitation on the powers of the committee of management to bind the
society.
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(3) Subsection (4) below applies in relation to any act of an incorporated
friendly society which is, or is deemed by section 8(4) above to be, within the
capacity of the society and is decided upon by the committee of management
acting beyond their powers under the constitution of the society.

{4) In favour of a person who—

{a) isnot a person mentioned in subsection (1) above;

(b} gives valuable consideration for an act to which this subsection applies;
and

(c) does not know that the act is beyond the powers of the committee of
management,

the power of the committee of management to bind the society shall be deemed
free of any limitation in the society’s constitution.

(5) Where an incorporated friendly society purports to transfer or grant an
interest in property, the fact that the committee of management acted beyond
their powers under the society’s constitution does not affect the title of a person
who in good faith subsequently acquires the property or an interest in it for
valuable consideration and ‘without actual notice of the circumstances (if any)
affecting the validity of the society’s act.

(6) Subsection (4) above does not affect—

(a) the right of a member of an incorporated friendly society to bring
proceedings to restrain the doing of an act (other than an act done 1n
fulfilment of a legal obligation arising from a previous act of the
society) which is beyond the powers of the committee of management;

(b) the duty of the committee of management to act within their powers
under the constitution of the society;

() any liability incurred by any person by reason of the committee of
management exceeding their powers.

(7) Action by the committee of management of an incorporated friendly
society which is beyond their powers under the society’s constitution but is within
its capacity may be ratified by the society 1n general meeting in such manner as its
rules may provide; but relief from any hability mentioned in subsection (6)(c)
above must be agreed to by special resolution separate from any resolution
ratifying the committee’s action.

(8) In this section-——

(a) references to limitations on the committee’s powers under the
constitution of the society include limitations deriving from a resolution
of the society in general meeting or any agreement between the
members of the society; and

(b) “transaction” includes any act.

(9) In any proceedings arising out of subsection (4) above, the burden of
proving that a person knew that an act was beyond the powers of the committee
of management lies on the person making the allegation.

(10) This section shall not affect the application, in relation to an incorporated
friendly society, of any rule of law relating to the validity of acts which are within
the capacity of a body corporate but may have been affected by defects arising
from its internal management under its constitution.

NOTES

Commencement. 1 February 1993; see the note to s & ante.
Sub-s (1) : The rules. For the matters which must be covered by such rules, see s 5{6) ante, Sch 3,

para 5 post.
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Sub-s (3) : Deemed. See the note to s 8 ante.

Sub-s {4): Valuable consideration. See the note to s 3 ante.

Sub-s (7): General meeting; special resolution, As to meetings of friendly societies generally,
see s 30, Sch 12 post, and as to special resolutions, see para 7 of that Schedule.

Sub-s {10) : Body corporate. See the note “Bodies corporate” tos 7 ante.

Definitions. For “incorporated friendly society”, see s 116 post; for “committec of management”
and “officer”, see s 119(1) post; for “special resolution”, see Sch 12, para 7 post. Note as to “limitations
on the committee’s powers under the constiturion of the society” and “transaction”, sub-s (8} above.

10 Social and benevolent activities

(1) An incorporated friendly society may include among its purposes the
carrying on of any social or benevolent activity which is not inconsistent with the
other purposes of the society.

(2) For the purposes of this section “benevolent activity” means the making of
donations, the raising of funds or any other activity carried on for a charitable

purpose or for any other benevolent purpose.

NOTES

Commenicentent. | February 1993, see the note to s 6 ante.

Charitable purpose. Chariries in the legal sense comprise four principal divisions: trusts far the
relief of paverty, trusts for the advancement of education, trusts for the advancement of religion, and
trusts for other purposes beneficial to the community not falling under any of the preceding heads;
see Income Tax Special Purposes Comrs v Pemsel [1891] AC 531 at 583, [1891-4] Al ER Rep 28 at 55,
HL, per Lord Macnaghten. The essentials of charitable purposes are considered generally in 5(2)
Halsbury's Laws {4th edn reissue) paras 1 et seq, and particular charitable purposes and non-charitable
purposes are described in ibid, paras 16 et seq. As to certain charities which fall within the fourth
division mentioned above, see the Recreational Charities Act 1958, Vol 3, title Charities.

Definitions. Far “incorporated friendly society”, see s 116 post. Note as to “benevolent activity”,

sub-s (2) above.

11 Group insurance

(1) An incorporated friendly society may include among its purposes the
carrying on of any group insurance business.
(2) In this Act “group insurance business” means business (carried on in
accordance with the society’s rules) which—
(2) is of a description falling within Head A, or class 2 of Head B, of

Schedule 2 to this Act; and .
(b is carried on as the business of providing benefits, in pursuance of a
contract with a qualifying person, for or in respect of the members of a

group scheme.

(3) For the purposes of this section—

“oroup scheme” means a scheme or other arrangement under which benefits
are to be provided for or in respect of persons who are members of the
scheme and who qualify for membership by virtue of—

(2) being employecs of a particular employer, or
(b) being members of some other group of persons of a description
prescribed in regulations under subsection (7) below;

“qualifying person” means a person who has established or is otherwise

responsible for the operation of a group scheme or a trustee of such

a scheme; and
“member”, in relation to a group scheme, includes any person for or in
respect of whom benefits are to be provided under the scheme, whatever
the terms in which such persons are described in the scheme.

(3) Group insurance business may be carried on by an incorporated friendly




200 ¥OL 1% FRIENDLY SOCIETIES -

society whetirer or not members of the group scheme are, or are required by the
society ® be, members of the society.

(4) Where an incorporated friendly society carries on any group insurance
businessand e rules of the society so provide, any qualifying person with whom
the society compracts (or his nominee) may be accorded the rights of 2 member of
the sockty (indeding any right to vote) for the purpose of participating in the
affairs of the society in the interests of the members of the group scheme with
which ke is concerned.

(5) A persom who 1s accorded the rights of 2 member of a society by virtue of
subsection (4) above shall, for the purposes of any power conferred on the
Commission by this Act which is exercisable in the interests of members of the
society, be treated as if he were a member of the society.

(6) The rules of an incorporated friendly society may not prevent a person
from being 2 member of the society in his private capacity by reason only of the
fact that he has been accorded the rights of 2 member by virtue of subsection (4)
above.

(7) The Comemission may make regulations specifying the manner in which
group insurance business may be carried on by incorporated friendly societies; and
such regulations may in particular include limitations or requirements relating
to—

{a) the contracts in pursuance of which group insurance business may be
carried on; or

() the persons with whom, or the groups of persons for whose benefit,
such contracts may be made.

NOTES

Commencement. 1 February 1993 see the note 1o s 6 ante.

Sub-s (1}: Carrying on. .. business. See the note to s 7 ante.

Sub-s (3): Whether or not members of the group scheme. .. are members of the society.
As to supervision by the Commission of group insurance business where members of the group are
not members of the society, see s 55 post.

Su;:-s {4): Rules of the society. For the matters to be covered by such rules, see s 5{(6) ante, Sch 3,
para 5 post.

Sub?s (7}): The Commission may make regulations, etc. The Commission may also make
regulations under sub-s (7) above which apply to group insurance business carried on by registered
friendly societies; see the Friendly Societies Act 1974, s 65A(8) ante.

Remova!l of restrictions on pension business. For the power of the Secretary of State to make
regulations for enabling an incorporated friendly society to conduct group insurance business, within
the meaning of this section, with a view to the establishment of occupational pension schemes or
personal pension schemes, see the Pension Schemes Act 1993,5 162, Vol 40, title Social Security.

Definitions. For “the Commission”, see s 1(1} ante; for “incorporated friendly society”, see s 116
post. Note as to “group insurance business”, sub-s {2) above, and as to “group scheme”, “qualifying
person” and “member”, sub-s (3} above

Regulations under this section. The Friendiy Societies (Group Schemes) Regulations 1993, SI
1993/59.

For general provisions as to regulations, see s 121 post.

12 Reinsurance

(1) An incorporated friendly society may include among its purposes the
carrying on of any reinsurance business to which subsection (2} below applies to
such extent or in such circumstances as may from time to time be approved by the
appropriate actuary.

(2) This subsection applies to business consisting of the effecting and carrying
out of contracts of reinsurance of risks which—

(a) are insured or to be insured by any other friendly society (whether
incorporated or not}; and

(b) are of a class
carrying on tt

(3) An incorporated |
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(b) are of a class or part of a class of insurance business which the society
carrying on the reinsurance business itself carries on.

(3) An incorporated friendly society which carries on any insurance business
may provide in its rules for the reinsurance to such extent as may from time to
time be approved by the appropriate actuary of any risks against which persons
are or are to be insured by the society.

NOTES

Commencement. | February 1993; see the note to s 6 ante.

Carrying on. . . business. See the note to s 7 ante.

From time to time. See the note to s 2 ante.

Rules. For the matters to be covered by such rules, see s 5(6) ante, Sch 3, para 5 post.

Definitions. For “friendly society™ and “incorporated friendly society”,see's 116 post; for “insurance
business”, see s 117(1) post; for “reinsurance business”, se¢ s 117(2) post; as to a “class” of insurance
business, see s 117(3)—(5) post; for “the appropriate actuary™, see s 119(1) post.

13 Control of subsidiaries and other bodies corporate

(1) Subject to the following provisions of this section, an incorporated friendly
society may include among its purposes any of the following activities—
{a) forming subsidiaries;
(b) taking part with others in forming bodies corporate to be jointly

controlled by it;
{c) otherwise acquiring, or keeping, control or joint control of bodies

corporate.

(2) An incorporated friendly society may form or take part in forming or may
otherwise acquire control or joint control of the following bodies corporate
(referred to as “qualifying bodies”) but no others—

{a) companies whose objects are limited to the carrying on of any one or
more of the activities specified in Schedule 7 to this Act; and

(b) bodies formed in another member State whose purposes are limited to
the carrying on of any one or more of those activities in another
member State.

(3) A company or other body corporate is not a qualifying body if its objects
or purposes enable it to form or take part in forming or otherwise to acquire
control or joint control of bodies corporate.

(4) An incorporated friendly society may not take part in forming or acquire
control of a body corporate jointly with any person other than another
incorporated friendly society without the consent of the Commission.

(5) The Commission may give consent without conditions or subject to such
conditions as it thinks fit.

(6) Any alteration of the memorandum of an incorporated friendly society to
include among its purposes and powers the carrying on of aniy activity such as is
mentioned in subsection {1} above must be adopted by a special resolution of the
society in general meeting; and any amendment of a proviston in its memorandum
which permits it to do so must also be so adopted.

(7) A registered friendly society may not include in a memorandum adopted
for the purposes of paragraph 2(1){(c) of Schedule 3 to this Act any provision
enabling it on incorporation to carry on any activity such as is mentioned in
subsection (1) above unless its inclusion has been authorised by a special resolution
of the society in general meeting.

(8) The Commission may by order made with the consent of the Treasury
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vary Schedule 7 to this Act by adding to or deleting from it any activity or by
varying the description of any activity for the time being specified in it.

(9) For the purposes of this Act—

(a) an incorporated friendly society has control of a body corporate if the
soclety—

(i) holds a majority of the voting rights in it; or
(i) isa member of 1t and has the right to appoint or remove a majority
of its board of directors; or
(i) is a member of it and controls alone, pursuant to an agreement
with other shareholders or members, 2 majority of the voting
rightsin it;
(b) a body corporate is a subsidiary of an incorporated friendly society if
the society has control of it;
(c) an incorporated friendly society has joint control of a body corporate

if, in pursuance of an agreement or other arrangement between them,
the society and another person—

(i} hold a majority of the voting rights in that body; or

(ii) are members of it and together have the right to appoint or remove
a majority of its board of directors; or

(ii} are members of it and alone control, pursuant to an agreement
with other shareholders or members, a majority of the voting
rights in it;

(d} a body corporate s a body jointly controlled by an incorporated
friendly society if the society has joint control of it;

and a society acquires joint control whenever any of the conditions mentioned in
paragraph (c) above are satisfied with respect to 2 body corporate, notwithstanding
that it may already be a subsidiary of the society.

(10) Schedule 8 to this Act shall have effect for supplementing this section.

(11) In this sectiori “company” means a company within the meaning of the
Companies Act 1985 or the Companies (Northern Ireland) Order 1986,

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

General Note, This section, which implements the proposals in paras 5.7-5.10 of the Green Paper
“Friendly Societies: A New Framewortk” (Cm 919) {January 1990), empowers incorporated friendly
societies 1o establish subsidiaries or, with other societies or institutions, joint control over companies
in order to provide a range of financial services to individuals which will complement those services
traditionally provided by friendly societies. Sch 7 post sets our the new activities which may be
provided by societies, ranging from the establishment and management of unit trusts and personal
equity plans to the establishment and management of sheltered housing, residential homes for the
ctderly, hospitals and nursing homes. Such services may be provided not only for the members of a
friendly society, but akso for the public at large. In fiture, the list of these activities may be added to as
appropriate by statutory instrument rather than by fresh primary legislation, allowing friendly
societies’ powers 1o be adapted to changing market conditions thereby ensuring that their legislative
framework does nor unjustifiably restrict their ability to compete (see sub-s (8) above). See also the
statement of the Economic Secretary to the Treasury on moving the second reading of the Bill of this
Act (205 HC Official Report col 659; 9 March 1992).

Sub-s (1): Forming subsidiaries, etc. In connection with subsidiaries and Jointly controlled
bodies, see also 515 post (holding of land); 16 post (assistance); s 50 post (criteria of prudent
management); s 52 post (applications to court); s 54 post {supervision of activities of subsidiaries, etc);
5 62 post {power to obtain information and documents, etc); s 65 post (investigations on behalf of
Commission); s66 post (inspections and special meetings: general); s67 post (inspections:
supplementary provisions); s 68 post (accounting records and systems of business control); s 69 post
(duty to prepare accounts}; s 71 post (report by the committee of management); s 73 post (auditors'
report); s 75 post (auditors’ rights to information and to attend meetings); s 79 post (auditors’ duties
to Commission and related rights); and 592 post (compensation for loss of office). See also the
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Solicitors Act 1974, s 23, Vol 41, title Solicitors, as amended by s 120(1), Sch 21, Pt I, para 5 post

(preparation of papers for probate, etc).
Bodies corporate. See the note tos 7 ante.
Sub-s (2): Member State. [e a State which is a member of the European Communities; see the

European Communities Act 1972, 5 1(2),Sch 1, Pe I, Vol 17, title European Communities, as applied
by the [nterpretation Act 1978,5 5, Sch 1, Vol 41, ritle Statutes.

Sub-s (4) : Person. Sce the note to s 1 ante.

Sub-s (5) : Thinks fit. See the note tos 4 ante.

Sub-s {6) : Memorandum. As to the memorandum of an incorporated friendly society, see s 5(6)
ante, Sch 3, paras 4, 5{13) post. Sch 3, para 6(1) does not apply to an alteration to which sub-s (6)
above applies; see Sch 3, para 6(2} post.

Special resolution; general meeting. As to meetings of friendly societies generally, see s 30,
Sch 12 post,and as to special resolutions, see para 7 of that Schedule post.

Sub-s (8) : Treasury. See the note tos 1 ante.

Definitions. For “the Commission”, see s 1(1) anre; for “incarporated friendly society”, see s 116
post; for “memorandum”, see Sch 3, para 4(3) post; for “special resolution”, see Sch 12, para 7 post.
Note as to “qualifying bodies”, sub-s (2) above; as to “control of a body corporate”, “subsidiary”, “joint

control of 2 body corporate”, “body jointly conrrolled by an incorporated friendly sociery” and

“acquires joint control”, sub-s (9) above: and as to “company”, sub-s (11) above.

Companies Act 1985. See Vol 8, title Companies, For the meaning of “company” in that Act, see
5 735(1) thereof.

Companies (Northern Ireland) Order 1986, SI 19861032 (N16).

Orders under this section. Up to | June 1994 no orders had been made under sub-s (8) above.

For general provisions as ta orders, see s 121 post.

Powers of incorporated friendly societies

14 Investment of funds

1) An incorporated friendly society may invest its funds—
p Y ¥
(a) in the purchase of land, or in the erection of offices or other buildings

thereon;
(b) upon any other security expressly directed by the rules of the society,

other than personal security (but without prejudice to any provision of

this Act relating to loans); or
(c) inany other investment of a kind which trustees are for the time being

by law authorised to make.

(2) An incorporated friendly society which falls within subsection (3) or {4)
below may also invest the funds of the society in any other manner authorised by
its constitution.

(3) An incorporated friendly society falls within this subsection if—

(a) it is a society to which section 48 below applies; and
(b) it maintains the margin of solvency which it is required to maintain by
virtue of that section.

(4) An incorporated friendly society falls within this subsection if—

(a) it carries on insurance business in the United Kingdom;

(b) section 48 below does not apply toit; and
(c) it maintains a margin of solvency of such amount as may be prescribed
by or determined in accordance with regulations made for the purposes

of this section.

(5) Once a society falls within subsection (3) or (4) above, it shall be treated as
continuing to do so for the purposes of subsection (2) above unless the Commission
serves a notice under subsection (6) below on it. :

(6) Where it appears to the Commission that an incorporated friendly society
has ceased to fall within subsection (3) or (4) above, it shall serve on the society a
notice stating that fact.

(7) The powers of investment of a'society on which a notice 1s served under




|
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subsection (6) above shall accordingly, until the notice is revoked under subsection
(10) below, be limited to investment falling within subsection (1) above.

(8) A notice under subsection (6) above may direct a socicty to dispose of an
investment which it could not have acquired except under subsection (2) above.

{9} Subject to subsection (8) above, a society may retain any investment which
it could only have acquired under subsection (2) above.

(10) The Commission may, by a subsequent notice to the society, revoke a
notice under this section at any time when it appears to it that the society again
falls within subsection (3) or (4) above.

(11) On serving a notice under subsection (6) or (10) above on a society the
Commission shall send a copy of it to the central office.

(12) The central office shall keep a copy of such a notice in the public file of the
society.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Sub-s (1): Land. This includes buildings and other structures, land covered with water, and any
estate, interest, easement, servitude or right over land; see the Interpretation Act 1978, 55, Sch 1,
Val 41, title Statutes.

Buildings. It is thought that this expression must be given its ordinary meaning, which, in the
words of Byles ], in Stevens v Gourley (1859) 7 CBNS 99 at 112, is “a structure of considerable size
and intended to be permanent or at least to endure for a considerable time”. Perhaps there must also
be added, in accordance with the view expressed by Lord Esher MR, in Moir v Williams [1892)1 QB
264 at 270, that the structure must be covered by a roof, It is submitted, however, that contrary to
that view, the structure need not consist of bricks and stone-work. In fact a wooden structure of
considerable size was held to be a building in Stevens v Gourley supra, and in any case the presence of
bricks and stone-work seems to be irrelevant in the light of modern technology. Nevertheless, it
would seem that a structure cannot be regarded as a building unless it can be said to form part of the
realty and change the physical character of the land; see Cheshire CC v Woodward [1962] 2 QB 126,
{1962) 1 Al ER 517. See also the cases cited in 1 Words and Phrases (3rd edn} 196 et seq.

Rules of the society. See s 5(6) ante, Sch 3, para 5 post. As to the investment of a society’s funds,
see, i particular, para 5(3), Table, para 8 of that Schedule post.

Any provision. .. relating to loans. See further ss 15-17, 82 post.

Sub-s (4): Carries on. ., business. See the note “Carrying on . . . business” to s 7 ante.

United Kingdom. Ie Great Britain and Northern ireland; see the Interpretation Act 1978, s 5,
Sch t, Vol 41, title Statutes. “Great Britain” means England, Scotland and Wales by virtue of the
Union with Scotland Act 1706, preamble, Art ], Vol 10, title Constitutional Law {Pt 1), as read with
5 22(1) of, and Sch 2, para 5(a) to, the 1978 Act. Neither the Channel Islands nor the Isle of Man is
within the United Kingdom.

Sub-s (5): Serves a notice. As to the service of notices,see s 113 post,

Sub-s {6) : Appears. See the note “Thinks fit” to s 4 ante.

Sub-s (12): Public file. See s 104 post.

Investment of funds in housing associations. See s 7 ante, Sch 5, para 4 post, which paragraph
has effect without prejudice 1o any power the society may have by virtue of this section.

Application. Sub-ss (2)-(12) above apply in respect of the powers of investment of the trustees of
a registered friendly society {within the meaning of the Friendly Societies Act 1974 ante); see's 46(2A)
of the 1974 Act ante.

Definitions, For “the Commission”, see s 1{1) ante; for “the public file", see s 104 post; for
“incorporated friendly society”, see s 116 post; for “insurance business”, see s 117(1) post; for “the
central office” and “notice”, see s 119(1) post.

Regulations under this section. Up to 1 June 1994 no regulations had been made for the
purposes of this section.

For general provisions as to regulations, see s 121 post.

15 Holding of land for purposes other than investment
An incorporated friendly society may acquire and hold land—

(2) for the purpose of carrying on any of its activities; or
{b) for the purpose of enabling a subsidiary of the society, or a body Jointly
controlled by it, to conduct its business;

and may dispose of, or

NOTES
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and may dispose of, or otherwise deal with, any land so held by it.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Land. See the note to s 14 ante.

Conduct its business. Cf the note “Carrying on . . . business” to s 7 ante.

Definitions. For “jointly controlled body™ and “subsidiary”, see s 13(9) ante; for “incorporated
friendly society”, see s 116 post.

16 Assistance to subsidiaries and jointly controlled bodies

(1) An incorporated friendly society may provide its subsidiaries or bodies
which it jointly controls with any of the following services—

(a) loans of money, with or without security and whether or not at
interest;

(b) the use of services or property, whether or not for payment;

{c) grants of money, whether or not repayable; and

(d) guarantees of the discharge of their liabilities.

(2) Anincorporated friendly society may make payments towards the discharge
of the liabilities of any of its subsidiaries.

NOTES

Commencement. { February 1993; see the note to s 6 ante.
Definitions, For “jointly controlled body” and “subsidiary”, see s 13(9) ante; for “incorporated
friendly society”, see s 116 post.

17 Loans to assured members

(1) An incorporated friendly society may advance to a member of at least one
full year’s standing any sum not exceeding one half of the amount of an assurance
of his life, on the written security of himself and two satisfactory sureties or, in
Scotland, cautioners for repayment.

(2) The amount so advanced, with all interest on it, may be deducted from the
sum assured, without prejudice in the meantime to the operation of the security.

(3) A person’s membership of a registered friendly society before the society's
incorporation is to be taken into account in calculating his standing for the
purposes of this section.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Written. Expressions referring to writing are, unless the contrary intention appears, to be construed
as including references to other modes of representing or reproducing words in a visible form; see the
Interpretation Act 1978, 5 5, Sch 1, Vol 41, title Statures.

Definitions. For “incorporated friendly society” and “registered friendly society”, see s 116 post.

Benefit terms
18 Terms on which benefits are available

(1) The terms on which an incorporated friendly society provides any benefit
shall be—

(a) specified in its rules; or
(b) determined in a manner specified in its rules.

(2) If the terms on which a benefit is provided are not specified in the society’s
ritles, the society—
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(2) shall make copies of them available free of charge to members of the
society at every office of the society; and

(b} shall send, free of charge, copies of them to any member of the society
who demands them.

(3) If, on demand made of it under subsection (2) above, a society fails, in
accordance with that subsection, to make available or, as the case may be, within 7
days of the demand, to send to a person a copy of the terms on which a benefit is
provided, the society shall be guilty of an offence and liable on summary conviction
to a fine not exceeding level 3 on the standard scale.

(4) Schedule 9 to this Act shall have effect in relation to nominations by
members of incorporated friendly societies and related matters.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Incorporated friendly society, For meaning, see s 116 post.

Rules. See s 5(6) ante, Sch 3, para 5 post. As to the provision of benefits, see, in particular, para 5(3},
Table, para 2 of that Schedule post.

‘Within 7 days of, ete. The general rule in cases where an act is to be done within a specified time
is that the day from which it runs is not to be counted; see Goldsmiths’ Co v West Metropolitan Rly Co
[1904]1 KB 1, [1900-3] All ER Rep 667, CA; Stewart v Chapman (19511 2KB792,[1951]2 AllER
613; and the ather cases cited in 45 Halsbury’s Laws (4th edn) para 1134,

Person. See the note to s 1 ante.

Guilty of an offence. As to the time kimit for commencing proceedings, see 5 107 post; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 post; as to the
defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Summary cenviction. Summary jurisdiction and procedure are mainly governed by the
Magistrates’ Courts Act 1980, Vol 27, title Magistrates, and by rules made under's 144 of that Act,

Standard scale, By the Interpretation Act 1978, 5 5, Sch 1, Vol 41, title Statutes, as amended, and
the Criminal Justice Act 1982, s 37(3), Vol 27, title Magistrates, this means the standard scale set out
in 5 37(2) of the 1982 Act. The scale is: level 1: £200; level 2: £500; level 3: A£1,000; level 4:
£2,500; and level 5: £5,000, but different 2mounts may be substituted by order under the
Magistrates’ Courts Act 1980, s 143, Vol 27, title Magistrates,

As to the fixing of fines, see the Criminal Justice Act 19915 18, Vol 12, title Criminal Law.

Dissolution and winding up
19 Modes of dissolution and winding up
(1) Anincorporated friendly society—

(a) may be dissolved by consent of the members; or
(b} may be wound up voluntarily or by the court,

in accordance with this Part of this Act; and an incorporated friendly society may
not, except where it is dissolved by virtue of section 85(4), 86(5) or 90(9) below
be dissolved or wound up in any other manner.

(2) An incorporated friendly society which is in the course of dissolution by
consent, or is being wound up voluntarily, may be wound up by the court.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Dissolved by consent. As o dissolution by consent, see s 20 post.

Wound up voluntarily or by the court. As to voluntary winding up, see 5 21 post; as to
winding up by the court, see s 22 post, -

This Part of this Act. le Pt I (ss 5-26 and Schs 2-10).

Definitions. For “incorporated friendly society”, see s 116 post; for “the court”, see s 119(1) post.
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20 Dissolution by consent

(1) An incorporated friendly society may be dissolved by an instrument of
dissolution.

(2) An instrument of dissolution shall only have effect if it is approved by
special resolution.

(3) An instrument of dissolution shall set out—

(a) the liabilities and assets of the society in detail;

(b) the number of members, and the nature of their interests in the society;

(c) the claims of creditors, and the provision to be made for their payment;

(d) the intended appropriation or division of the funds and property of the
soclety;

(¢) the names of one or more persons to be appointed as trustees for the
purposes of the dissolution, and their remuneration.

(4) An instrument of dissolution may be altered, but the alteration shall only
have effect if it is approved by special resolution.

(5) The provisions of this Act shall continue to apply in relation to an
incorporated friendly society as if the trustees appointed under the instrument of
dissolution were the committee of management of the society.
~ (6) The trustees shall—

{a) within 15 days of the passing of a special resolution approving an
instrument of dissolution, give notice to the central office of the fact
and the date of commencement of the dissolution, enclosing a copy of
the instrument; and

(b) within 15 days of the passing of a special resolution approving an
alteration of such an instrument, give notice to the central office of the
fact, enclosing a copy of the altered instrument;

and if the trustees fail to comply with this subsection, they shall each be guilty of
an offence and liable on summary conviction to a fine not exceeding level 3 on

the standard scale.
(7) An instrument of dissolution or an alteration to such an instrument shall be

binding on all members of the society as from the date on which the copy of the
instrument or altered instrument, as the case may be, is placed on the public file of
the society under subsection (12) below.

(8) The trustees shall, within 28 days from the termination of the dissolution,
give notice to the central office of the fact and the date of the termination, enclosing
an account and balance sheet signed and certified by them as correct, and
showing—

(a) the assets and liabilities of the society at the commencement of the

dissolution; and
(b) the way in which those assets and liabilities have been applied and

discharged.
(9) If the trustees fail to comply with subsection (8) above they shall each be
guilty of an offence and liable on summary conviction—
(2) toa fine not exceeding level 2 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding
one-tenth of that level for every day during which the offence continues.

(10) Except with the consent of the Commission, no instrument of dissolution
or alteration to such an instrument shall be of any effect if the purpose of the
proposed dissolution or alteration is to effect or facilitate the transfer of the society's
engagements to any other friendly society or to a company.

(11) Any provision in a resolutioh or document that members of an
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incorporated friendly society proposed ta be dissolved shall accept membership of
some other body in or towards satisfaction of their rights in the dissolution shall
be conclusive evidence of such purpose as s mentioned in subsection (10) above.

(12} The central office shall keep in the public file of the society any notice or
other document received by it under subsection (6) or (8) above and shall record
in that file the date on which the notice or document is placed in it.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Sub-s (1): May be dissolved by an instrument of dissolution. An incorporated friendly
society which is in the course of dissolution by consent may be wound up by the court; see s 19(2)
ante. On the hearing of a winding up petition, the conditions which the court may impose under the
Insolvency Act 1986, s 125, Vol 4, title Bankruptcy and Insolvency, as applied by s 23, Sch 10, Pt 11,
para 21(1) post, include conditions for securing thar the sociery be dissolved under this section; see
para 21 (2)(a} of that Schedule post.

Sub-s (2) : Special resolution. See s 30, Sch 12, para 7 post.

Where a special resolution approving an instrument of dissolution under this section has been
passed, the Friendly Societies Commission must-give a direction under s 40(1) post; see s 40(2){d)

st.

For the functions of the Policyholders Protection Board which are exercisable in the case of an
incorporated friendly society if an instrument of dissolution has been approved under this section, see
the Policyholders Protection Act 1975, s 5A(2)(a), as inserted by s 97, Sch 17, para 5 post. A friendly
society in the case of which the Board's functions are thus exercisable is a “closing society™ for the
purposes of the 1975 Act (see s SA(3) thereof as so inserted), and ss 12, 13, 14(2)~(9), 15, 19, 20 of,
and Sch 2 to, the 1975 Act, Vol 21, title Insurance {Pt 1), are applied to such sacieties by ss 114,
19(11) thereof, as inserted and added, respectively, by s 97, Sch 17, paras 10, 14 post.

Sub-s (3): Number of members. See Sibun v Pearce (1890) 44 Ch D 354, 63 LT 123, CA
{member who has given notice of withdrawal).

Appropriation or division. Cf the note “Division or appropriation” to the Friendly Societies Act
1974,5 94 ante.

Sub-s (5): Committee of management. For general provisions as to the committee of
management, see § 27, Sch 11 post.

Sub-s (6): Within 15 days of, etc. See the note “Within 7 days of| etc” to s 18 ante.

Give notice. As to the form of documents to be sent to the central office and for the power to
prescribe fees for the inspection, etc of documents in the custody of the central office, see s 114 post.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 post; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 post; as to the
defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Summary conviction; standard scale. See the notes to s 18 anze.

Sub-s (8) : Within 28 days from, etc. See the note “Within 7 days of, etc” to s 18 ante.

Account and balance sheet. As to accounts generally, see 55 68 et seq post.

Sub-s (9) : Every day during which the offence continues. The fine must not be caleulated by
reference to a period of more than six months before the information was laid; see the Magistrates'
Courts Act 1980, s 127(1), Vol 27, title Magistrates; R v Slade, ex p Saunders {1895] 2 QB 247, R v
Struve et Glamorganshire_Justices (1895) 59 JP 584, and R v Cherisey Justices, ex p Franks [1961] 2 QB
152, [1961] 1 All ER 825. However, the period over which the fine accrues does not stop at the date
on which the information was laid but continues until the date on which the information is heard or
alternativaly until 2 known earlier date when the offence ceased; see Grice v Needs [1979] 3 All ER
501, [1980] 1 WLR 45,

Sub-s (10): Transfer of the society’s engagements. For provisions as to the transfer of
engagements, see s 86 post.

Sub-s (11): Conclusive evidence. The tendering of evidence declared by statute to be conclusive
precludes evidence to the contrary unless the evidence adduced is inaccurate on the face of it or fraud
is shown, but other evidence to the same effect is not made inadmissible; see 17 Halsbury's Laws (4th
edn) para 28.

Sub-s (12): Public file, See s 104 post.

Further provisions. For the power of the court to declare a dissolution under this section void,
see s 25 post; and for the power of the central office to cancel the registration of an incorporated
friendly society which has been dissolved, see 5 26 post.

Definitions. For “the Commission”, see s 1(1} ante; for “the public file”, see s 104 post; for “friendly
society” and “incorporated friendly society”, see s 116 post; for “the central office”, “committee of
management” and “notice”, see s 119(1) post; for “special resolution”, see Sch 12, para 7 post.
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21 Voluntary winding up

(1) An incorporated friendly society may be wound up voluntarily under the
applicable winding up legislation if it resolves by special resolution that it be
wound up voluntarily.

(2) A copy of any special resolution passed for the voluntary winding up of an
incorporated friendly society shall be sent by the society to the central office within
15 days after it is passed; and the central office shall keep the copy in the public file
of the society.

(3) A copy of any such resolution shall be annexed to every copy of the
memorandum or of the rules issued after the passing of the resolution.

(4) Ifan incorporated friendly society fails to comply with subsection (2) or (3)
above, the society shall be guilty of an offence and liable on summary conviction
to a fine not exceeding level 3 on the standard scale.

(5} For the purposes of this section, a liquidator of the society shall be treated as
an officer of it.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Sub-s (1): May be wound up voluntarily. An incorporated friendly society which is being
wound up voluntarily may be wound up by the court; see s 19(2) ante.

‘As to the continuation of long term business, see s 24 post; for the power of the court to declare a
dissolution under this section void, see s 25 post; and as to the cancellation of the registration of an
incorporated friendly society following a winding up, see s 26 post,

Where a special resolution has been passed for the voluntary winding up of an incorporated friendly
society or an order to wind up the society has been made, the Friendly Societies Commission must
give a direction under s 40(1) post; see s 40(2)(a), (b) post.

For the functions of the Policyholders Protection Board which are exercisable in the case of an
incorporated friendly society if a special resolution that it be wound up voluntarily has been passed
under this section, see the Policyholders Protection Act 1975, s 5A(2)(b), as inserted by s 97, Sch 17,
pata 5 post. A friendly society in the case of which the Board's functions are thus exercisable is a
“closing society” for the purposes of the 1975 Act (see s SA(3) thereof, as so inserted), and ss 12,13,
14(2}-(9), 15,19, 20 of, and Sch 2 to, the 1975 Act, Vol 21, title [nsurance (Pt 1), are applied to such
societies by ss 11A, 19(11) thereof, as inserted and added, respectively, by s 97, Sch 17, paras 10, 14
post.

Special resolution. Sees 30,Sch 12, para 7 post.
Sub-s (2): A copy ... shall be sent, etc. As to the form of docurnents to be sent to the central

office and for the power to prescribe fees for the inspection, etc of dacuments in the custody of the
central office, see s 114 post.

Within 15 days after, etc. See the note “Within 7 days of, etc] to s 18 ante.

Public file. See s 104 post.

Sub-s (3): Memorandum; rules. As to the menorandum of an incorporated friendly society,
see s 5 ante, Sch 3, paras 1{1)(a}, 4 post; for the matters to be covered by a society’s rules, see s 5(6)
ante, Sch 3, para 5 post.

Sub-s (4): Guilty of an offence. As to the time limit for commencing proceedings, see s 107
post; as to offences by bodies corporate, partnerships and unincorporated associations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see
5 110 post.

Surfma.ry conviction; standard scale. See the notes to s 18 ante.

Definitions. For “the applicable winding up legislation”, see s 23(3) post; for “the public file”, see
s 104 post; for “incorporated friendly society™, see s 116 post; for “the central office”, see s 119(1} post;
for “memorandum”, see Sch 3, para 4(3) post; for “special resolution”, see Sch 12, para 7 post.

22 Winding up by court: grounds and petitioners

(1) An incorporated friendly society may be wound up under the applicable
winding up legislation by the court on any of the following grounds, that is to say,

if—

(a) the socicty has by special resolution resolved that it be wound up by
the court;
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{b) the number of members is reduced below 7;

() the number of members of the committee of management is reduced
below 2;

(d) the society has not commenced business within a year from its
incorporation or has suspended its business for a whole year;

(e) the society exists for an illegal purpose;

(f) the society is unable to pay its debts; or

{g) the court is of the opinion that it is Just and equitable that the society
should be wound up.

(2) Except as provided by subsection (3) below or the applicable winding up

legislation, a petition for the winding up of an incorporated friendly society may
be presented by—

(2) the Commission;
(b) the society or its committee of management;

{c} any creditor or creditors (including any contingent or any prospective
creditor); or

{d) any contributory or contributories,
or by all or any of those parties, together or separately.
(3} A contributory may not present a petition unless the number of members
1s reduced below 7 or he has been a contributory for at least six months before the
winding up.

(4) In this section “contributory” has the meaning assigned to it by paragraph 9
of Schedule 10 to this Act,

NOTES

Commencement. 1 February 1993; see the note to s 6 ante. :

May be wound up. As to the continuation of long-term business, see s 24 post; for the power of
the court to declare a dissolution following a winding up void, see s 25 post; and as to the canceliation
of the registration of an incorporated friendly society foliowing a winding up, see s 26 post.

Where a special resolution has been passed for the voluntary winding up of an incorporated society
or an order to wind up the society has been made, the Friendly Societies Commission must give 2
direction under s 40(1) post; see s 40(2){a), (b} post.

For the functions of the Policyholders Protection Board which are exercisable in the case of an
incorporated friendly society if an order has been made for winding up on a petition under this
section, see the Policyholders Protection Act 1975, s 5A{2)(c), as inserted by s 97, 8ch 17, para 5 post.
A friendly sociery in the case of which the Board’s functions are thus exerctsable is a “closing society”
for the purposes of the 1975 Act (see s SA(3) thereof as so inserted), and ss 12, 13, 14(2)—(9), 15, 19,
20 of, and Sch 2 to, the 1975 Act, Vol 21, title Insurance (Pt 1), are applied 1o such societies byss 11A,
19(11} thereof, as inserted and added, respectively, by s 97, Sch 17, paras 10, 14 post.

For the power of the Commission to exercise the powers conferred by this section where an
incorporated friendly society (being a regulated friendly society which is an authorised person)
contravenes the Financial Services Act 1986, see Sch 1 1, para 26(1), (2)(b} to the 1986 Act ante,

Special resolution. See s 30, Sch 12, para 7 post.

Number of members is reduced below 7. See, with reference to this provision, s 5 ante, Sch 3,
para 1 post.

Corsmittee of management. For general provisions as to the committee of management, see
527, Sch 11 post. With reference to sub-s (1}(c) above, see, in particular, s 27(1) post.

Society has not commenced business: unable to pay its debts; just and equitable, Cf the
corresponding notes to the Insolvency Act 1986, 5 122, Vol 4, title Bankruptcy and Insolvency.

Within a year frommn, etc. Cf the note “Within 7 daysof, etc”tos 18 ante. A society is incorporared
under this Act as from the date of its registration under this Act by the central office’ see ss 5(3), 6(1)
ante.

Definitions. For “the Commission”, se¢ s 1{1) ante; for “the applicable winding up legisiation”, see
§ 23(3) post; for “incorporated friendly society™, see s 116 post; for “committee of management” and

“the court”, see s 119(1) post; for “special resolution”, see Sch 12, para 7 post. Note as to “contributory”,
sub-s {(4) above.
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23 Application of winding up legislation to incorporated friendly
societies

(1) In this section “the companies winding up legislation” means the enactments
applicable in relation to England and Wales, Scotland and Northern Ireland which
are specified in paragraph 1 of Schedule 10 to this Act {including any enactment
which creates an offence by any person arising out of acts or omissions occurring
before the commencement of the winding up).

(2) In its application to the winding up of an incorporated friendly society, by
virtue of section 21(1) or 22(1) above, the companies winding up legislation shall
have effect with the modifications effected by Parts I to III of Schedule 10 to this
Act; and the supplementary provisions of Part IV of that Schedule also have effect
in relation to such a winding up and in relation to a dissolution by consent.

(3) In section 21 and 22 above “the applicable winding up legislation” means
the companies winding up legislation as so modified.

NOTES

Commencement. 1 February 1993, see the note vo s 6 ante.
England; Wales. For meanings, sce the Interpretation Act 1978, 55, Sch 1, Vol 41, title Starutes.

Incorporated friendly society. For meaning, see s 116 post.

24 Continuation of long term business

(1) This section has effect in relation to the winding up of an incorporated
friendly society which carries on long term business (including any reinsurance
business}.

(2) The liquidator shall, unless the court otherwise orders, carry on the long
term business of the society with a view to its being transferred as a going concern
under this Act; and, in carrying on that business, the liquidator may agree to the
variation of any contracts of insurance in existence when the winding up order is
made but shall not effect any new contracts of insurance.

(3) If the liquidator is satisfied that the interests of the creditors in respect of
liabilities of the society attributable to its long term business require the
appointment of a special manager of the society’s long term business, he may apply
to the court, and the court may on such application appoint a special manager of
that business to act during such time as the court may direct, with such powers
(including any of the powers of a receiver or manager) as may be entrusted to him
by the court.

(4) Section 177(5) of the Insolvency Act 1986 or, as the case may be, Article
151 of the Insolvency (Northern Ireland) Order 1989 shall apply to a special
manager appointed under subscction (3) above as it applies to a special manager
appointed under that section or that Article. '

(5) The court may, if it thinks fit and subject to such conditions (if any) as it
may determine, reduce the amount of the contracts made by the society in the
course of carrying on its long term business.

(6) The court may, on the application of the liquidator, a special manager
appointed under subsection (3) above or the Commission appoint an independent
actuary to investigate the long term business of the society and to report to the
liquidator, the special manager or the Commission, as the case may be, on the
desirability or otherwise of that business being continued and on any reduction in
the contracts made in the course of carrying on that business that may be necessary
for its successful continuation. -
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NOTES ' --

Commencement. 1 February 1993 see the note to s 6 ante.

Sub-s (1): Carries on . .. business. See the note “Carrying on . . . business” 10 s 7 ante.

Sub-s (2): Transferred as a going concern. As to the transfer of engagements by a friendly
society, see s 86 post.

Sub-s (3): Satisfied. See the note “Thinks fit” to s 4 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “incorporated friendly society”, see s 116
post; for “long term business”, see 5 117(1} post; for “reinsurance business”, see s 117(2) post; for
“actuary”, “contract of insurance” and “the court”, see s 119(1) post.

Insolvency Act 1986, s 177(5). See Vol 4, title Bankruprey and Insolvency.

Insolvency (Northern Ireland) Order 1989. SI 1989/2405 (NI 19).

25 Power of court to declare dissolution void

(1) Where an incorporated friendly society has been dissolved under section 20
above or following a winding up, the court may, at any time within 12 years after
the date on which the society was dissolved, make an order under this section
declaring the dissolution to have been void.

(2) An order under this section may be made, on such terms as the court thinks
fit, on an application by the trustees under section 20 above or the liquidator, as
the case may be, or by any other person appearing to the court to be interested.

(3) When an order under this section is made, such proceedings may be taken
as might have been taken if the society had not been dissolved.

(4) The person on whose application the order is made shall, within 7 days of
its being so made, or such further time as the court may allow, furnish the central
office with a copy of the order; and the central office shall keep the copy in the
public file of the society.

(5) 1f a person fails to comply with subsection (4) above, he shall be guilty of
an offence and liable on summary conviction—

{a) toafine not exceeding level 3 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine no exceeding
one-tenth of that level for every day during which the offence continues,

(6) In this section “the court” means—

(a) in relation to a society whose registered office is in England and Wales,
the High Court;

(b) in relation to a society whose registered office is in Scotland, the Court
of Session; and

(c) m relation to a society whose registered office is in Northern Ireland,
the High Court in Northern Ireland.

NOTES

Commencement, 1 February 1993; see the note to s 6 ante.

Sub-s (1): A winding up. Ie 2 winding up under s 21 or 22 ante.

Within 12 years after, ete. Cf the note “Within 7 days of, et¢” to s 18 ante.

Sub-s (2): Person, See the note tos 1 ante. .

Sub-s {4) : Within 7 days of, etc. See the note to s 18 ante.

Furnish ... 2 copy of the order. As to the form of documents to be sent to the central office and
for the power to prescribe fees for the inspection, etc of documents in the custody of the central office,
see s 114 post.

Public file. See s 104 post.

Sub-s (5}: Guilty of an offence. As to the time limit for commencing proceedings, see s 107
post; as to offences by bodies corporate, partnerships and unincorporated associations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see
s 110 post.

Summary conviction; standard scale. See the notes to s 18 ante.

Every day during which the offence continues. See the note to s 20 anre.

Sub-s (6) : Registered office. The memorandum of an incorporated friendly socicty must specify
the address of its registered office; see s 5(6) ante, Sch 3, para 4(1){c) post.

England; Wales. See the
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England; Wales. See the note to s 23 ante.
High Court; High Court in Northern Ireland. See the Interpretation Act 1978,5 5, Sch 1,

Vol 41, title Statutes, For the constitution of Her Majesty's High Court of Justice in Engiand, see the
Supreme Court Act 1981, s 4, Vol 11, title Courrs and Legal Services, and for its divisions, see ss 5, 7
of that Act; and for the constitution of Her Majesty’s High Court of Justice in Northern Ireland, see
the Judicature (Northern Ireland} Act 1978, 2. and for its divisions, see s 5 of that Act, Vol 31, title
Northern Ireland (Pt 2).

Definitions. For “the public file”, see s 104 post; for “incorporated friendly society”, see s 116 post;
for “the central office”, se¢ s 119(1) post. Note as to “the court”, sub-s (6) abave.

26 Cancellation of registration

{1) Where the central ofhice is satisfied that an incorporated friendly society has
been dissolved under section 20 above or following a winding up, the central
office shall cancel the society’s registration under this Act.

(2) Where the central office is satisfied, with respect to an incorporated friendly
society—

{a) that a certificate of incorporation has been obtained for the society by
fraud or mistake; or
(b) that the society has ceased to exist,
the central office may cancel the registration of the society.

(3} Without prejudice to subsection (2) above, the central office may, if it thinks
fit, cancel the registration of an incorporated friendly society at the request of the
society, evidenced in such manner as the central office may direct.

(4) Before cancelling the registration of an incorporated friendly society under
subsection (2) above, the central office shall give to the society not less than two
months’ previousnotice,specifying briefly the grounds of the proposed cancellation.

(5) Where the registration of an incorporated friendly society is cancelled
under subsection (2) above, the society may appeal—

(a) where the registered office of the society is situated in England and
Wales, to the High Court;
(b) where that office is situated in Scotland, to the Court of Session; or
{c) where that office is situated in Northern Ireland, to the High Court in
Northern Ireland;
and on any such appeal the court may, if it thinks it just to do so, set aside the

cancellation.

(6) Where the registration of a society is cancelled under subsection (2) or (3)
above, then, subject to the right of appeal under subsection (5) above, the society,
<o far a5 it continues to exist, shall cease to be a society incorporated under this Act.

{7) Subsection (6) above shall not affect any liability actually incurred by an
incorporated friendly society; and any such liability may be enforced against the
society as if the cancellation had not taken place.

(8) Any cancellation of the registration of an incorporated friendly society
ander this section shall be effected in writing signed by the central office.

(9) As soon as practicable after the cancellation of the registration of an
incorporated friendly society under this section the central office shall cause notice
thereof to be published in the London Gazette, the Edinburgh Gazette or the
Belfast Gazette according to the situation of the society’s registered office, and if it
thinks fit, in one or more newspapers.

NOTES
Commencement. 1 February 1993; sce the note to s 6 ante.

Sub-s (1) : Following a winding up. lea winding up under s 21 or 22 ante.
Sub-3 (3): Thinks fit. See the note to's 4 ante.
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Sub-s (4) : Not less than two months’ previous notice. The words “not less than” indicate that
two clear months must intervene between the day on which notice is given and that on which
cancellation takes place; see R v Turner [1910] 1 KB 346, 79 LJKB 176, CCA; Re Hector Whaling Ltd
[1936] Ch 208, [1935] All ER Rep 302; and the other cases cited in 45 Halsbury's Laws (4th edn) para
1133. See, however, Dodds v Walker [1981] 2 All ER 609, [1981] 1 WLR 1027, HL; E J Riley
Investments Lid v Eurostile Holdings Ltd [1985] 3 Al ER 181, [1985] 1 WLR 1139, CA and 45
Halsbury’s Laws (4th edn) para 1111, as to the day of expiry of periods of a month or a specified
number of months. - :

As to the form of documents to be sent to or by the central office and for the power to prescribe
fees for the inspection, etc of documents in the custody of the central office, see s 114 post. As 10
evidence of documents, see s 111 post.

Sub-s (5): Registered office. The memorandum of an incorporated friendly society must specify
the address of its registered office; see s 5(6) ante, Sch 3, para 4(1){(c) post.

England ; Wales. See the note to s 23 ante. .

High Court; High Court in Northern Ireland. See the note to s 25 ante.

Sub-s (8) : Writing, See the note *Written" tos 17 ante.

Sub-s (9): Practicable. The meaning of this word and the difference between “practicable™ and
the less strict standard of “reasonably practicable” have been mwost often considered judicially in
relation to safety legislation; see 20 Halsbury's Laws {4th edn) para 553, and the cases there cited. See
also Hammond v Haigh Castle & Co Ltd [1973] 2 All ER 289, [1973] ICR 148; Owen v Crown House
Engineering L1d[1973] 3 All ER 618, [1973] ICR 511; and Dedman v British Building and Engineering
Appliances Ltd {1974] 1 All ER 520, [1974] ICR 53, CA.

Definitions. For “incorporated friendly society”, see s 116 post; for “the central office” and “notice”,
see s 119(1) post.

PART HI
MANAGEMENT AND ADMINISTRATION

Committee of management and other officers
27 Committee of management

(1) Every friendly society shall have a committee of management with at least
2 members.

(2) The committee of management shall appoint one of its members to be
chairman of the committee.

(3) Members of the committee of management shall (unless co-opted on to the
committee) be elected to office in accordance with the rules of the society.

(4) The committee of management may co-opt as a2 member of the committee
(whether as an additional member or to fill any vacancy) any person—

{(a) who appears to the committee to be fit and proper to be a member, and
{b) who has not failed, having been nominated at an election held within
the preceding 12 months, to be elected as 2 member of the committee;

and such a person may be co-opted notwithstanding that he is not a member of
the society.

(5) Part I of Schedule 11 to this Act shall have effect in relation to committees
of management and Part I shall have effect with regard to dealings with members
of committees of management of friendly societies and registered branches.

NOTES

Commencement. Sub-ss (1)—(4) were brought into foree on 13 January 1993 for the purposes of
the management and administration of incorporated friendly societies by the Friendly Societies Act
1992 (Commencement No 3 and Transitional Provisions) Order 1993, ST 1993/16 (made under
§ 126(2) post), and to the extent not already in force on 1 January 1994 by the Friendly Societies Act
1992 (Commencement No 6 and Transitional Provisions) Order 1993, S1 1993/2213 (made under
5 126(2},{3) post). As tothe commencement of sub-s (5) above and Sch 11 post; see the Commencement
note to that Schedule.

Committee of management. As to the duty of a committee of management to produce an

annual report and accounts, s
see s 72 and Sch 14 post.
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annual report and accounts, see ss 69—7 1 post; as to its duty to secure the audit of accounts by auditors,
see s 72 and Sch 14 post.

Rules of the society. The powers and duties of the committee of management must be provided
for in the rules of an incorporated friendly society; see s 5{6) ante, Sch 3, para 5(3), Table, para 7 post.

Appears. See the note “Thinks fit” to s 4 ante.

Months. This means calendar months; see the Interpretation Act 1978, s 5, Sch 1, Vol 41, title
Statutes.

Definitions. For “friendly society” and "registered branch”, see s 116 post.

28 Chief executive and secretary

(1) Every friendly society shall have a chief executive and a secretary.

(2) The chief executive of a friendly society shall be a person appointed by the
committee of management who (whether alone or jointly with one or more other
persons) is responsible under the immediate authority of the committee for the
conduct of the business of the society.

(3) The secretary of a friendly society shall be appointed by the committee of
managerment or, if the rules of the society so provide, elected to office in accordance
with the rules.

{4) The committee of management of a friendly society shall take all reasonable
steps to secure that the person appointed as chief executive has the requisite
knowledge and experience to discharge the functions of his office.

{5} The offices of chief executive and secretary may be held by the same person.

(6) Anything required or authorised to be done by or to the secretary or chief
executive of a friendly society may, if the office is vacant or there is for any other
reason no secretary or chief executive capable of acting be done by or to—

(a) any assistant ot deputy secretary or assistant or deputy chief executive,
as the case may be; or

(b) if there is no assistant or deputy capable of acting, any member of the
society’s staff who is authorised generally or specially for that purpose
by the committee of management.

NOTES

Commencement. This section and s 29 pose were brought into force on 13 January 1993 for the
purposes of the management and administration of incorporated friendly societies by the Friendly
Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993, SI 1993/16
(made under s 126(2) post), and to the extent nort already in force on 1 Janvary 1994 by the Friendly
Societies Act 1992 (Commencement No 6 and Transitional Provisions) Order 1993, SI 19932213
(made under s 126(2), (3) post).

Committee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post.

Rules of the society, The rules of an incorporated friendly society must provide for the manner
of the election, appointment or removal of officers; see s 5(6) ante, Sch 3, para 5(3), Table, para 6 post.

Definitions. For “friendly society”, see s 116 post; for “committee of management”, see s 119(1)

ost.

d Transitional provisions. See the Friendly Societies Act 1992 (Commencement No 6 and
Transitional Provisions) Order 1993, 51 1993/2213, art 3.

29 Notification of officers to central office

(1) Where a person becomes or ceases to be a member of the committee of
management of a friendly society, the society shall within one month give notice
of that fact, including the information specified in subsection (2) below, to the
central office.

{2) The notice shall state the person’s full name and address and the date on

which he became, or ceased to be, a member of the committee and in the case of 2
person becoming a member, the date of his birth. :

e
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(3) Where a person becomes or ceases to be the chief executive or the secretary
of a friendly society, the society shall within one month give notice of that fact to
the central office, stating the person’s full name and address and the date on which
he became, or ceased to be, chief executive or secretary.

(4) If a friendly society fails to comply with subsection (1) or (3) above, it shall
be guilty of an offence and liable on summary conviction to a fine not exceeding
level 4 on the standard scale.

(5) On receipt of a notice under this section, the central office shall record the
name of the person to whom the notice relates and the date on which he began to
hold, or, as the case may be, ceased to hold office, in the public file of the society.

NOTES

Commencement. See the note to s 28 ante.

Committee of management, For general provisions as to the committee of management, see
s 27 ante, Sch 11 post. :

Within one month, etc. The general rule in cases where an act is to be done within a specified
time is that the day from which it runs is not 1o be counted; see Goldsmiths’ Co v West Merropolitan
Rly Co {1904] 1 KB 1, [1900-3] All ER Rep 667, CA.; Stewart v Chapman [1951] 2 KB 792, [1951]
2 All ER 613; and the other cases cited in 45 Halsbury’s Laws (4th edn) para 1134, A requirement
that something be done within a specified period means that the full amount of that period up to
midnight on the last day is available; see Manorlike Lid v Le Vitas Travel Agency and Consultancy
Services Ltd [1986] 1 All ER 573, 278 Estates Gazette 412, CA. See also Dodds v Walker [1981] 2 All
ER 609, [1981] 1 WLR 1027, HL; E J Riley Investments Lid v Eurostile Holdings Ltd [1985] 3 All ER
181,[1985] 1 WLR 1139, CA, and 45 Halsbury's Laws (4th edn) para 1111, as to the day of expiry of
periods of a month or a specified number of months.

Give notice, As to the form of documents to be sent to the central office and for the power to
prescribe fees for the inspection, etc of documents in the custody of the central office, see s 114 post.

Chief executive; secretary. As to the appointment of these officers, see s 28 ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 post; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 post; as to the
defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see s 11{ post.

Summary conviction; standard scale. See the notesto s 18 ante.

Public file. See s 104 post.

Definitions. For “the public file”, see s 104 post; for “friendly society”, see s 116 post: for “the
central office”, “committee of management” and "notice”, see s 119{1) post.

Meetings and resolutions
30 Meetings and resolutions

Schedule 12 to this Act shall have effect with respect to meetings and resolutions
of friendly societies and registered branches.

NOTES

Commencement. See the Commencement note to Sch 12 post.
Definitions. For “friendly society” and “registered branch”, see s 116 post.

PART IV
AUTHORISATION OF FRIENDLY SOCIETIES BUSINESS

Power to modify, This Part of this Act (ie PtIV (s 31-43 and Sch 13)) may be modified by
order made under s 102 post; see s 102(1), (2)(b), (3)-{5) post.
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Restriction on carrying on unauthorised business

31 Restriction on carrying on unauthorised insurance or non-insurance
business

{1) Subject to subsections (2} and (3} below, a friendly society shall not carry
on in the United Kingdom any insurance business or non-insurance business unless
it 1s authorised by the Commission to do so.

(2) A friendly soctety which—
(a) carried on, before the commencement of this section—

(i) insurance business of any description that did not require to be
authorised under the 1987 Regulations; or
(i) non-insurance business of any description; and

(b) is not authotised by the Commission to carry on business of that
description after that commencement,

may carry on without authorisation business of that description consisting of the
carrying out of contracts effected by the society before that commencement.

(3) A friendly society may without authorisation effect an insurance contract,
or a contract for non-insurance benefits, in pursuance of a term in a subsisting
contract which the society may, by virtue of subsection (2) above, carry out
without authorisation.

{(4) A friendly society which carries on any business in contravention of
subsection (1) above shall be guilty of an offence and liable—

{a) on conviction on indictment, to a fine;
(b) on summary conviction, to a fine not exceeding the statutory
maximurn.

NOTES

Commentcement. This section was brought into force on 13 January 1993 for the purposes of the
carrying on of business by incorporated friendly societies by the Friendly Socieries Act 1992
{(Commencement No 3 and Transitional Provisions) Order 1993, SI 1993/16 (made under s 126(2)
post}; on 1 January 1994 in relation to the carrying on of any insurance business or non-insurance
business by a registered friendly saciety (a) the value of whose specified income for the relevant year
(as defined) exceeded £3,000 and (b) which does not duly apply to the Commission before that date
under s 32 or 33 post for authorisation to carry on or to continue to carry on any class or part of a
class of insurance business or any description of non-insurance business, by the Friendly Societies Act
1992 (Commencement No 6 and Transitional Provisions) Order 1993, SI 1993/2213 (made under
s 126(2), (3) post); on 1 January 1994 in relation to the carrying on by a registered [riendly sociery of
insurance business in respect of which the society is deemed to-be granted an authorisation under
s 32(7) post by SI 1993/2213; on 1 July 1994 in relation to the carrying on of any insurance business
or non-insurance business by a registered friendly society (a) the value of whose specified income for
the relevant year exceeded £3,000 and (b) which duly applies to the Commission before 1 January
1994 under s 32 or 33 post for authorisation to carty ot or to continue to carry on any class or part of
a class of insurance business or any description of non-insurance business, by SI 1993/2213; and on 1
January 1995 in relation to the carrying on of any insurance or non-insurance business by a friendly
society to which s 26(2) post applies by the Friendly Societies Act 1992 (Commencement No 7 and
Transitional Provisions and Savings) Order 1993, SI 1993/3226 (made under s 126(2), (3) post).

General Note. See the General Note to s 1 ante.

Carry on. .. business. Cfthe note “Carrying on . . . business” to s 7 ante.

United Kingdom. Sce the note to s 14 ante.

Authorised by the Commission. As to the grant of authorisation, see s 32 post; and as to the
treatment of contracts entered into without such authorisation, see s 42 post.

Shall be . .. liable, etc. For the procedure for determining the mode of trial of offences triable
either summarily or on indictment, see the Magistrates’ Courts Act 1980, ss 18 et seq, Vol 27, title
Magistrates.

Guilty of an offence. As to the time limit for. commencing proceedings, see 5 107 post; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 post; as to the
defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Conviction on indictment. All proceedings on indictment are to be brought before the Crown
Court; see the Supreme Court Act 1981, s 46(1), Vol 11, title Courts and Legal Services. As to
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indictments and the trial thereof, see generally 11(2) Halsbury's Laws (4th edn reissue) paras 913 er
seq, 942 et seq.

Fine. There is no specific limit to the amount of the fine which may be imposed on conviction on
indictment, but it has for long been the law that the fine should be within the offender’s capacity to
pay (see, in particular, R v Churchill {No 2) {1967] 1 QB 150, [1966] 2 All ER 215, CCA (revsd on
other grounds sub nom Churchill v Waiton [1967] 2 AC 224, {1967] t AIl ER 497, HL) and R v
Garner [1986] 1 All ER 78, [1986] 1 WLR 73, CA; and see also the Bill of Rights {1688),s 1, Vol 10,
title Constitutional Law (Pt 1)), and it is now provided by the Criminal Justice Act 1991, s 18(3),
Vol 12, title Criminal Law, that in fixing the amount of 2 fine a court shall take into account, inter
alia, the financial circumstances of the offender so far as they are known, or appear, to the court. For
further provisions as to the fixing of fines, see s 18 of the 1991 Act, Vol 12, title Criminal Law, and as
to when a fine may be imposed in addition to imprisonment, see R v Garner above.

Sumznary conviction. See the note ro s 18 ante.

Statutory maximum. le the prescribed sum within the meaning of the Magistrates’ Courts Act
1980,s 32, Vol 27, title Magistrates; see the Interpretation Act 1978, s 5, S5ch 1, Vol 41, title Statuzes,
as amended. By s 32(9) of the 1980 Act, the prescribed sum is £5,000 but a different sum may be
substituted by order under s 143 of the 1980 Act.

As to the fixing of fines, see the Criminal Justice Act 1991, s 18, Vol 12, title Criminal Law.

Definitions. For “the Commission”, see s 1(1) ante; for “authorised” and “authorisation”, see
53 32(9), 43 post; for “contract for non-insurance benefits”, see s 43 post; for “friendly society”, see
$3 43, 116 post; for “insurance business”, see s 117(1), (2} post; for “contract of insurance” and “non-
instrance business”, see s 119(1) post.

1987 Regulations. le the Friendly Societies (Long Term Insurance Business) Regulations 1987, SI
1987/2132; see s 43 post.

Authorisation to carry on business
32 Grant of authorisation by Commission: general

(1) The Commission may, subject to this Part of this Act, authorise friendly
societies to carry on in the United Kingdom any class, or any part of a class, of
insurance business and any description of non-insurance business.

(2) Where, on an application duly made under this section or section 33 below,
the Commission determines to grant authorisation to a friendly soclety, it shall do
$0 in writing in terms specifying—

(a) each class of insurance business,

(b) in relation to any class of such business the whole of which is not
covered, each part of the class, and

{¢) each description of non-insurance business,

the carrying on of which is covered by the authorisation.

(3) Authorisation may be restricted to industrial assurance business; and a
friendly society is not authorised to carry on industrial assurance business unless
the terms of its authorisation expressly specify such business.

(4) Authorisation entitles a friendly society to carry on business anywhere in
the United Kingdom unless, at the request of the society, the terms of its
authorisation are expressly restricted to a part of the United Kingdom.

(5) Authorisation may be granted to a friendly society uncondrtionally or
subject to written conditions to be complied with by the society as provided by
section 34 below.

(6) Schedule 13 to this Act shall have effect in relation to the making and
determination of applications for authorisation, the imposition of conditions and
the withdrawal of authorisation.

(7) Anauthorisation granted to a friendly society by the Chief Registrar under
regulation 5 or 6 of the 1987 Regulations which is in force immediately before
the commencement of section 31 above shall have effect as if it were an
authorisation granted by the Commission under this section which authorised the
society to carry on insurance business of such classes (or such parts of classes) as
correspond to the business specified in the authorisation.
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(8) Where an application for authorisation under the 1987 Regulations has not
been decided before the commencement of subsection (1) above, the Chief
Registrar shall send to the Commission the information submitted by the society
or otherwise received by him in relation to the application; and the application
shall be treated as being an application under this section.

(9) In this Part of this Act “authorisation” (except where the context otherwise
requires) means an authorisation which is granted by the Commission under this
section or deemed by this section to have been so granted; and “authorise” and
“authorised” shall be construed accordingly.

NOTES

Commencement. This section was brought into force on 13 January 1993 for the purposes of the
authorisation of incorporated friendly societies following application from such societies and from
registered friendly societies seeking to be incorporated under this Act, and Sch 13 post was brought
into force on that date for the purposes of the authorisation of incorporated friendly societies and
applications for authorisation from registered friendly societies to carry on business as incorporated
friendly societies, by the Friendly Societies Act 1992 (Commencement No 3 and Transitional
Provisions) Order 1993, SI 1993/16 (made under 5 126(2) post), Except for sub-s (7}, this section and
Sch 13 post were brought into force on 13 September 1993, and sub-s (7) was brought into force on
1 January 1994, for all remaining purposes by the Friendly Societies Act 1992 (Commencement No
& and Transitional Provisions) Order 1993, 51 19932213 (made under s 126(2), (3) post).

General Mote, Sce the General Note tos 1 ante.

Sub-s (1): This Part of this Act. le Pt IV (ss 31-43 and Sch 13).

Authorise friendly societies, etc. A society authorised under this section to carry on in the
United Kingdom insurance business such as is mentioned in s 31 ante is an “authorised friendly
society” for the purposes of the Policyholders Protection Act 1975, Vol 22, title Insurance (Pt 1) (see
s 32(1) thereaf, as amended by 5 97, Sch 17, para 18(1), (2) post). Such societies are also “qualifying
friendly societies” and certain functions of the Policyholders Protection Board are exercisable in
relation to them (see ss 1{2)(aa), (b}, 3A, 21(10), 25(1) of the 1975 Act, as inserted or amended by
$97,8ch 17, paras 1,2, 15,16 post).

The Insurance Companies Act 1982, s 49, Vol 22, title Insurance (Pt 2}, applies, with adaptations,
to a transfer of business of an insurance comgpany 1o an incorporated friendly society or a registered
friendly society authorised under this Part o this Act (ie Pt IV (ss 31-43 and Sch 13)); see s 494 of
the 1982 Act, as inserted by s 12013, Sch 21, Pt I, para 6(2) post.

Carry on. .. business, Cf the note “Carryingon. ... . business” to s 7 ante.

United Kingdom. Sce the note to s 14 ante.

Sub-s (2) : Determines to grant authorisation. For the right of appeal against a refusal to grant
authorisation, see s 58 post.

Writing. See the note “Written” tos 17 ante.

Sub-s {5): Authorisation may be granted ... subject to written conditions. As to the
imposition of conditions on the extension of a current authorisation, see s 35(2) post.

Further provisions. See also s 33 post (applications from certain existing friendly societies); s 34
post (grant of unconditional or conditional authorisation); s35 post (extension of current
authorisation) ;s 36 post (imposition of conditions on current authorisation); ss 37, 38 post (restrictions
on business of certain authorised societies); ss 39—41 post (powers of Comumission in relation to
authorised societies); and s 85, Sch 15, para 11 post {confirmation of amalgamations), paras 14-16
post (confirmation of transfers).

Definitions. For “the Commission”, see s 1(i) ante; for “industrial insurance business”, see s 43
post; for “class” and “friendly society”, see ss 43, 116 post; for “insurance business™, see s 117(1), (2)
post; for “the Chief Registrar” and “non-insurance business”, sees 119(1) post. Noteas to “authorisation”,
*authorise” and “autharised”, sub-s (9) above. '

1987 Regulations. le the Friendly Societies (Long Term Insurance Business) Regulations 1987, SI

1987]2132; see s 43 post.

33 Applications from certain existing friendly societies

(1) A friendly society which—

(a) is not authorised and has not made any previous application for
authorisation;

(b) was, before the commencement of section 32 above, carrying on in the
United Kingdom any instirance or non-insurance business; and
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(c) was, immediately before that commencement, neither required to be
authorised under the 1987 Regulations nor subject to an order under
section 88(1) of the 1974 Act (power of Chief Registrar to suspend
business of friendly societies);

may apply under this section for authorisation to continue to carry on any business
it was carrying on before that commencement.

(2) If the Commission is satisfied, on an application duly made under this
section—

{a) that it has received adequate information about the society; and

(b) that there is no reason to believe that the interests of the members of
the society require refusal of the application;

it shall, subject to section 37 below, authorise the society to carry on any class (or
part of a class) of insurance business, and any description of non-insurance business,
which corresponds to any business carried on by the society immediately before
the commencement of section 32 above.

\

NOTES

Commencement. This section was brought into force on 13 January 1993 for the purposes of
applicartions from registered friendly societies seeking to be incorporated under this Act and from
incorporated friendly societies for authorisation to carry on existing business as incorporated friendly
societies by the Friendly Socicties Act 1992 (Commencement No 3 and Transitional Provisions)
Order 1993, SI 1993/16 (made under s 126(2) post), and on 13 September 1993 for all remaining
purposes by the Friendly Societies Act 1992 (Commencement No 6 and Transitional Provisions)
Order 1993, Sl 199372213 (made under s 126(2), (3) post).

General Note. See the General Note tos 1 ante.

Carrying on. .. business. Cf the note to s 7 ante.

United Kingdom. See the note tos 14 ante.

May apply . .. for authorisation. For the procedure on applying for authorisation under this
section, see s 32{2), (6) ante and Sch 13, para 2(1), (3)—(5) post.

Satisfied. See the note “Thinks fit" to s 4 ante.

Further provisions. Cf the note to s 32 ante.

Definitions. For “the Commission”,see s 1{1)ante; for “authorisation”, “authorise” and “authorised”,
see s 32(9) ante; for “class”, see s 43 post; for “friendly society”, see ss 43, 116 post; for “insurance
business”, see s 117(1), (2) post; for “non-insurance business”, see s 119(1} post.

1987 Regulations. l¢ the Friendly Societies (Long Term Insurance Business) Regulations 1987, 51
1987/2132; sees 43 post.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post. S 88 is repealed by s 120(2},
Sch 22, Pt I post.

34 Grant of unconditional or conditional authorisation

(1) On an application duly made by a friendly society (“the society”), the
Commission shall, subject to section 37 below, grant unconditional or conditional
authotisation, or refuse to grant authorisation, in accordance with the following
provisions of this section.

(2) The Commission shall grant unconditional authorisation if it is satisfied
that—

(a) the chairman of the committee of management, the secretary and the
chief executive of the society are each fit and proper persons to hold
their respective offices;

(b} the members of the committee of management, with the secretary and
chief executive, have the capacity and intention to direct the affairs of
the society in accordance with the criteria of prudent management;

(c) the society is likely to comply with any requirements of this Act which
relate to the business to be covered by the authorisation; and

(d) the interests of the members of the society will be adequately protected
without the imposition of conditions.
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(3) Subject to subsection (4) below, if the Commission is not satisfied as
mentioned in subsection (2) above, it shall refuse to grant authorisation,

(4) Where the Commission is not satisfied as mentioned in subsection (2)(b),
{c) and (d) above but is satisfied that the imposition of conditions will secure—

(a) the direction of the affairs of the society in accordance with the criteria
of prudent management;

(b} the likelihood of compliance by the society with any requirements of
this Act which relate to the business to be covered by the authorisation;
and

(c) the adequate protection of the interests of the members of the society,

it shall grant authorisation subject to such conditions as it thinks fit for securing
those objects.

(5) The conditions that may be so imposed may—

(a) relate to any class (or part of a class) or description of business in respect
of which authorisation is sought;

(b) require the society to take steps or to refrain from adopting a particular
course of action or to restrict the scope of its business in a particular
way;

(c) require the society to take steps with regard to the activities of any
subsidiary or bady jointly controlled by the society.

(6) Without prejudice to the generality of subsection (5) above, conditions
imposed under subsection (4) above may—

(a) impose limitations on the effecting of contracts of insurance or contracts
for non-insurance benefits or the accepting of new members;

(b) require the removal of an officer of the society or of any registered
branch;

(c) where the society has branches, require the society to take steps with
regard to the activities of any registered branch.

(7) Conditions imposed under subsection (4) above—

(a) may be added to or varied from time to time by agreement between
the Commission and the society; and
(b) may be revoked at any time by the Comumission if it is satisfied that
they are no longer needed for the purpose for which they were
imposed;
and, on adding to, varying or revoking any such conditions, the Commission shall
{unless it considers it unnecessary to do so by reason of the nature of the changes)
send to the secretary of the society a statement of the terms of all the subsisting
conditions to which its authorisation is subject.

(8) Subsections (2) to (7) above apply in relation to applications for authorisation
made under section 33 above with the omission—

(a) ofsubsection (2)(a) and (b);

(b) ofthe reference to subsection (2)(b) in subsection (4); and

{c) of subsection (4)(a).

(9) Subsections (2} to (7} above apply in relation to a society applying for
authorisation to carry on both long term and general business by virtue of section
37(8) below— '

{a) with the substitution, in subsection (2), for the words “unconditional
authorisation”, of the words “authorisation subject only to the conditions
required by section 37 below™;

{b) with the insertion in subsections (2)(d) and (4), after the words
“imposition of”, of the ward “further”.
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NOTES

Commencement. This section and s 35 post were brought into force onr 13 January 1993 for the
purposes of the grant and extension of authorisation of incorporated friendly societies following
applications from incorporated friendly societies and from registered friendly societies seeking to be
incorporated under this Act by the Friendly Societies Act 1992 (Commencement No 3 and
Transitional Provisions) Order 1993, 81 1993/16 (made under s 126{2) post), and on 13 September
1993 for all rernaining purposes by the Friendly Societies Act 1992 (Commencement No 6 and
Transitional Provisions) Order 1993, SI 19932213 {made under s 126(2), (3} post).

General Note. Sce the General Note tos 1 ante. :

Sub-s (1): Application duly made. Ie an application made under s 32 or 33 ante in accordance
with those sections and Sch 13 post.

Sub-s (2): Committee of management. For general provisions as to the committee of
management, see s 27 ante, Sch 11 post.

Secretary; chief executive. As to the appointment of these officers, see 5 28 ante.

Sub-s (4) : Imposition of conditions. By virtue of s 50(2) post the power of the Commission to

" impose conditions is a prudential power relevant for the purposes of that section. A failure to comply
with any conditions to which an authorisation under s 32 ante is subject is to be treated, for the
purposes of 5 50 post, as a failure on the part of the committee of management prudently to conduct
the affairs of the society; see s 50{7) post.

As to the imposition of conditions on the extension of a current authorisation, see s 35(2) post; and
as to the right of appeal against the imposition of conditions or the conditions imposed, see s 58 post,

If an authorisation was subject to conditions and it appears to the Commission that the society has
not complied with a condition, the Commission may give a direction under s 40(1) post; see s 40(3)(d)

St.
poSub—-s (7): Conditions imposed, etc. Sub-s (7) above applics to conditions imposed under s 36
post; see s 36(3) post.

From time to time. See the note to s 2 ante.

Definitions. For “the Commission”, see s 1{1) ante; for “subsidiary” and “body jointly controlled™,
see 5 13(9) ante; for “authorisation”, see s 32(9) ante; for “class” and “contract for non-insurance
benefits”, see s 43 post; for “friendly society”, see ss43, 116 post; for “the criteria of prudent
management”, see s 50 post; for “registered branch”™, see s 116 post; for “long term business” and
“general business”, see s 117(1) post; for “committee of management”, “contract of insurance” and
“officer”, see s 119(1) post. Note as 1o “the society”, sub-s (1} above.

35 Extension of current authorisation

(1) This section applies where an authorised friendly society applies under
section 32 above for authorisation to carry on insurance business of a class (or part
of a class), or non-insurance business of a description, which is not covered by the
society's current authorisation.,

{2} On such an application, the conditions which the Commission may impose
under section 34 above include—

(a) conditions relating to any business covered by the society’s current
authorisation; and

(b) where the current authorisation is subject to conditions, conditions
which vary the current conditions (whether by adding to, amending
or replacing any of them). .

(3) Where the Commission determines to grant authoerisation on such an
application, it shall be granted in terms including all current terms of the society’s
authorisation (including any that were otherwise unaffected by the determination};
and those terms shall have effect in place of the previocusly subsisting terms,

NOTES

Commencement. See the note fo 5 34 ante.

General Note. See the General Note to s 1 ante.

Carry on . .. business. Cf the note to s 7 ante.

The conditions which the Commission may impose. if an authorisation was subject to
conditions and it appears to the Commission that the sceiety has not complied with a condition, the
Commission may give a direction under s 40{1) post; see s 40(3)(d) post.

Terms of authorisation. As to the placing on the public file of a copy of the terms of authorisation
on an application under this section, see s 32(6) ante, Sch 13, para 5(2) post.

Definitions. For “the Corr
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for “non-insurance business”, s
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Definitions, For “the Commission”, see s 1(1) ante; for “authorisation”, see s 32(%) ante; for “class”,
see s 43 post; for “friendly sociery”, see ss 43, 116 post; for “insurance business”, see 5 117(1}, (2) post;
for “non-insurance business”, see s 119(1) post.

36 Imposition of conditions on current authorisation

(1) If the Commission considers it expedient to do so, it may {in accordance
with Part IT of Schedule 13 to this Act)-—
(a) impose conditions on a friendly society’s authorisation, or
(b) where an authorisation is subject to conditions, impose conditions
which vary the current conditions {whether by adding to, amending
or replacing any of themy};
and the conditions that may be so imposed include any condition that might be
imposed on the grant of authorisation.
(2) Without prejudice to the generality of subsection (1) above, conditions so
imposed may require—
{a) the submission to the Commission of a plan for the restoration of a
sound financial position or a short-term financial scheme;
(b) modification of the plan or scheme (or the plan or scheme as previously
modified) if the Commission considers it inadequate; and
(c) the implementation of the plan or scheme if the Commission consider
it adequate.
(3} Subsection (7) of section 34 above applies to conditions imposed under this
section as it applies to conditions imposed under that section.

NOQTES

Commencement. This section and ss 37—43 post were brought into force on 13 January 1993 for
the purposes of the control of conduct of business by incorporated friendly societies by the Friendly
Societies Act 1992 {Commencement No 3 and Transitional Provisions) Order 1993, SI 1993/16
{made under s 126(2) post), and for all remaining purposes on 13 September 1993 by the Friendly
Societies Act 1992 (Commencement No 6 and Transitional Provisions) Order 1993, SI 1993/2213
(made under s 126(2), (3) post).

General Note. See the General Note tos 1 ante.

Impose conditions. For the right of appeal against the imposition of such conditions or the
conditions imposed, see s 58 post.

If an authorisation was subject to conditions and it appears to the Commission that the society has

not complied with a condition, the Commission may give a direction under s 40(1) post; see's 40(3)(d)
post. '
For the power of the Commission to exercise the powers conferred by this section where a
registered friendly society or an incorporated friendly society (being a regulated friendly society
which is an authorised person) contravenes the Financial Services Act 1986, see Sch 11, para 26(1), (2)
to the 1986 Actante.

Definitions. For “the Commission”, see s 1{1) ante; for “authorisation”, see s 32(9) ante; for
“friendly society”, see ss 43, 116 post.

[36A Directions for deeming conditions to have been imposed

(1) Subsection (2) below applies where—

(a) it appears to the Commission that there has been or is, on the part of an
authorised friendly society to which section 37(2) or (3) below applies
or its committee of management, a failure to satisfy the 8th criterion in
section 50(3) below; and

(b} the Commission proposes, on that ground, to impose conditions under
section 36 above on the society’s authorisation.

~ (2) If the Commission considers it_expedient to do so in order to protect the
interests of members of the society, the Commission may direct that, for the

period—
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(a) beginning with service of notice of the proposal under paragraph 7(1)
or 8(2) of Schedule 13 to this Act, and
(b) ending with service of the Commission’s decision notice,

the proposed conditions shall be deemed to have been imposed under section 36
above on the society’s authorisation.

(3) In subsection (2) above “the Commission’s decision notice” means—

(a) in relation to a notice of the proposal under paragraph 7(1) of Schedule
13 to this Act, notice of the Commission’s decision under paragraph
7(5) of that Schedule or notice of an alternative proposal under
paragraph 8(2) of that Schedule;

(b) in relation to a notice of the proposal under paragraph 8(2) of that
Schedule, notice of the Commission’s decision under paragraph 8(6) of
that Schedule or notice of an alternative proposal under the said
paragraph 8(2).

{(4) The Commission may revoke a direction under this section if it is satisfied
that the direction is no longér needed for the purpose for which it was imposed.

(5) The provisions of this Act (so far as applicable)—

{a) apply in relation to a decision of the Commission to give a direction
under this section as they apply in relation to a decision of the
Commission to impose conditions under section 36 above, and

(b} apply to conditions which, by virtue of such a direction, are deemed to
have been imposed under that section as they apply to conditions so
imposed.]

NOTES

This section was inserted by the Friendly Societies (Amendment) Regulations 1993, SI 1993/2519,
reg 2(1), with effect from 1 January 1994.

Committee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post.

Direct. As to the service of directions, see s 113 post.

Provisions of this Act. .. apply, etc. Cf the note “Impose conditions” to s 36 ante.

Definitions. For "the Commission”, see s 1{1) ante ; for “authorised”, see s 32(9) ante; for “friendly
society”, see ss 43, 116 post; for “committee of management” and “notice”, see s 119(1) post.

Restrictions on business of certain authorised societies
37 Restriction of combinations of business

(1) [Subject to subsections (1A) and (7A} below], an authorised friendly society
to which subsection (2) or (3) below applies may not carry on business falling into
more than one of the following categories, namely—

fa) long term business;
(b) general business; and
{¢) non-insurance business;

and, accordingly, the Commission shall not grant such a society authorisation to
do so.

[(1A) Nothing in subsection (1) above shall prevent an authorised friendly
society to which subsection (2) or (3) below applies from carrying on, or being
authorised to carry on, both long term business and general business of either or
both of classes 1 and 2 of Head B of Schedule 2 to this Act.]

(2) This subsection applies to a friendly society which carries on long term
business—
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(2) if its rules do not contain provision for calling up additional
contributions, for reducing benefits or for claiming assistance from
other persons who have undertaken to provide it; or

(b if its annual contribution income from long term business exceeded
500,000 ECU for 3 consecutive years and it is not the subject of a
direction under subsection (5) below;

and, for the purposes of paragraph (b) above, years ending before 1st January 1985
shall be disregarded.

(3) This subsection applies to a friendly society which carries on general
business—

(a) if its rules do not contain provision for calling up additional
contributions or for reducing benehts; or

(b) ifits annual contribution income from general business in any previous
year exceeded 1,000,000 ECU and it is not the subject of a direction
under subsection (5) below;

and, for the purposes of paragraph (b) above, years ending before 1st January 1993
shall be disregarded.

(4) In subsections (2) and (3) above 2 reference to a year, in relation to annual
contribution income, is a reference to any financial year of a society for which, at
the relevant time, accounts have been or ought to have been prepared.

(5) The Commission may, if it is satisfied that it is consistent with the
international obligations of the United Kingdom to do so, direct that a friendly
society—

(a) which is, by virtue only of paragraph (b) of subsection (2) above, a
society to which that subsection applies; or

(b) which is, by virtue only of paragraph (b) of subsection (3) above, a
society to which that subsection applies;

shall, unless the direction is revoked, be treated as not being a society to which
subsection (2) or, as the case may be, subsection (3) above applies.

(6) If—

(a) the Commission has given a direction under subsection (5) above in
relation to a society such as is mentioned in subsection (5)(a) above; and

(b) the Society’s annual contribution income from long term business
exceeds 500,000 ECU for 3 consecutive years ending after a date
specified in the direction, .

the Commuission shall revoke the direction.

7 If—

{a) the Commission has given a direction in relation to a society such as is
mentioned in subsection (5)(b} above; and

(b) the society’s annual contribution income from general business in a year
ending after a date specified in the direction exceeded 1,000,000 ECU,

the Commission shall revoke the direction.

[(7A) Where a friendly society to which subsection (2) or (3) above applies
was on 15th March 1979 carrying on long term and general business in the United
Kingdom, the society may (if authorised to do s0) carry om any class (or part of a
class) of long term or general business.

(8) Where a friendly society to which subsection (2) or (3) above applies is
authorised by virtue of subsection (1A) or (7A) above to carry on long term and
general business in the United Kingdom—

{a) the Commission shall (whether or not other conditions are imposed)
impose such conditions on the society’s authorisation as the Commission
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thinks fit for securing that the society’s long term business and general
business are kept separate; and

(b) those conditions shall, subject to the exceptions mentioned in subsection
(9) below, require that the assets representing the funds maintained in
respect of the society’s long term business or, as the case may be, its
general business are to be generally applicable for the purposes of that
business only.]

(9) The exceptions mentioned in subsection (8) above are—

{a) that assets representing funds in respect of long term business may be
transferred so as to be available for general business if—

(i) they represent the excess of the long term business funds over the
society’s liabilities in respect of that business; or

(ii) the transfer is by way of reimbursement of expenditure borne by
other assets in respect of long term business; and

(b) that assets representing funds in respect of general business may be
transferred so as to be available for long term business if they represent
the excess of the, general business funds over the society’s liabilities in
respect of that business.

NOTES

"The words in square brackets in sub-s (1) were substituted, sub-s (1 A) was inserted, and sub-ss (7A),
{8) were substitured for the original sub-s (8), by the Friendly Societies (Amendment) Regulations
1993, 511993/2519, reg 3.

Commencement. See the note 1o s 36 ante.

General Note. See the General Note tos 1 ante.

Sub-s (1} : Carry on business. See the note “Carrying on . . . business” to's 7 ante.

Shall not grant such a society authorisation. If there exists a ground on which the Commission
would be prohibited from granting authorisation to the saciety, the Commission may give a direction
under s 40(1) post; see s 40(3)(b) post.

Sub-s (2): Friendly society which carries on long term business, etc. A society of this
description must cause to be carried out an annual actuarial investigation; see s 46 post,

Rules. For the matters to be covered by such rules, see s 5(6) ante, Sch 3, para 5 post.

Sub-s (5): Satisfied. See the note “Thinks fit” 1o s 4 ante,

United Kingdom. See the note to s 14 ante.

Direct. As to the service of directions, see s 113 post.

Further provisions. As to restrictions on commercial business in respect of authorised friendly
societies to which sub-s (2) or (3) above applies, see s 38 post; as to the requirement that a society
falling under sub-s (2) or (3) above maintain a margin of solvency in relation to insurance business,
see s 48 post. In connection with the implementation of Council Directives 88/357/EEC (the Second
Non-Life Directive), 90/619/EEC (the Second Life Directive) and 92/96/EEC (the Third Life
Directive), see, in particular, s 36A ante, ss 50(3), 57A, Sch 15, para 15A, Sch 20, P11 post, and the
Friendly Societies (Amendment) Regulations 1993, SI 1993/2519, regs 8-13 {(made under the
European Communities Act 1972, s 2, Vol 17, title European Communities).

Definitions, For “the Commission™, see s 1(1) ante; for “authorisation” and “authorised”, see s 32(%
ante; for “class”, see 5 43 post: for “friendly society”, see ss 43, 116 post; for “annual contribution
income”, “general business” and “long term business”, see s 117(1) post; for “financial year”, see s 118
post; for “non-insurance business”, see s 119(1} post; for “ECU”, see s 119{2) post.

Transitional provisions. See the Friendly Societies Act 1992 (Transitional and Consequential
Provisions and Savings) Regulations 1993, SI 1993/932, reg 7.

38 Restriction on commercial business

(1) An authorised friendly society to which section 37(2) or (3) applies shall
not carry on any commercial business otherwise than in connection with or for
the purposes of its insurance business.

(2) Subsection (1) above shall not prevent a friendly society which was on 15th
March 1979 carrying on long term business and a savings business in the United
Kingdom from continuing to carry on the savings business.

(3) Subsection (1) above has effect without prejudice to any stricter obligations
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imposed on friendly societies under this Part; and nothing in this section shall be
taken to imply that a friendly society may carry out any activity other than for
purposes permitted by this Act (or, in the case of registered societies, the 1974 Act)
and the constitution of the society.

NOTES

Comunencement. See the note to s 36 ante.

General Note. See the General Note tos 1 ante.

Carry on .. . business. See the note “Carrying on . . . business” to s 7 ante.

United Kingdom. See the note to s 14 ante.

This Part. le Pt 1V (33 31-43 and Sch 13).

Activity . .. permitted by this Act. Seess 5, 7 ante and Sch 2 post.

Definitions, For “authorised”, see s 32(9) ante; for “friendly scciety”, see ss 43, 116 post; for
“registered friendly society”, see s 116 post; for “insurance business”, see s 117(1), (2) post; for “long
term business”, see s 117(1) post.

1974 Act. le the Friendly Societies Act 1974 anee; see s 119(1) post.

Powers of Commission in relation to authorised societies
39 Power todirect application for fresh authorisation

(1) If, with respect to an authorised friendly society, the Commission has reason
to believe—
(a) that the society’s business is being, or will in the future be, conducted—

(i} in a way that may not adequately protect the interests of members
of the society; or
(i1) so as not to comply with the requirements of this Act which relate
to the business for which the society’s authorisation was granted;
or
(b) that by reason of any increase in the volume of its long term or its
general business it is appropriate for the society’s affairs to be re-
examined;
it may by notice direct the society to make within such period as is specified in the
notice an application under section 32 above for fresh authorisation.

(2) The period so specified shall not be shorter than 3 nor longer than 6 months
beginning with the date of the notice; but the Commission may, on representations
being made to it, extend or further extend the period within which the application
is to be made. .

(3} A notice under subsection (1) above shall state the grounds on which the
Commission decided to give the direction,

(4) The business covered by, and the conditions imposed on, a society’s fresh
authorisation need not be the same as that covered by, or those imposed on, the
previous one.

(5) Ifthe Commission refuses to grant fresh authorisation, it may specify in the
notice of its refusal a date for the expiry of the current authorisation; and the
authorisation shall expire on that date.

(6) The making of an application for fresh authorisation shall not preclude the
Commission, at any time while the application is pending, from exercising any
power under this Part of this Act in relation to the society; but if it gives a
direction under section 41 below, the proceedings on the application shall abate.

NOTES
Commencerment. See the note to s 36 ante.
General Note. See the General Note tos I ante. )
Saub-s (1) : By notice direct, etc. As to the service of notices and directions, see s 113 post.




228 VOL 19 FRIENDLY SOCIETIES

Application. . . for fresh authorisation. As to the withdrawal of authorisation where a saciety
has failed to make such an application or has been refused fresh authorisation, see s 40 post; as to the
placing on the public file ofP a copy of the terms of authorisation where an application for fresh
authorisation under this section is granted, see s 32(6} ante, Sch 13, para 5(2) post. -

For the power of the Commission to exercise the powers conferred by this section where a
registered friendly society or an incorporated friendly society (being 2 regulated friendly society
which is an authorised person) contravenes the Financial Services Act 1986, see Sch 11, para 26(1), (2)
to the 1986 Act ante.

Sub-s (2): 3(6) months beginning with, etc. The use of the words “beginning with” makes it
clear that in computing this period the day from which it runs is to be included; see Hare v Gocher
[1962] 2 QB 641, [1962] 2 AH ER 763, and Trow v Ind Coope ( West Midlands) Lid [1967] 2 QB 899
at 909, [1967] 2 All ER 900, CA. See also Dodds v Walker [1981] 2 All ER 609, [1981] 1 WLR 1027,
HL; E J Riley Investments Ltd v Eurostile Holdings Ltd [1985] 3°All ER 181, CA, and 45 Halsbury’s
Laws (4th edn} para 1111, as to the day of expiry of periods of 2 month or a specified number of
months.

Sub-s (5) : Authorisation shall expire on that date. See further s 58(4) post.

Sub-s (6) : This Part of this Act. Ie Pt IV (ss 31—43 and Sch 13).

Definitions. For “the Commission™, see s 1{1) ante; for “authorisation” and “authorised”, see s 32(9)
ante; for “friendly society”, see ss 43, 116 post; for “general business” and “long term business”, see
s 117(1) post; for “notice”, see s 119(1) post.

A\

40 Withdrawal of authorisation in respect of new business

(1) Subject to the following provisions of this section, the Commission may by
notice direct—

{a) that a friendly society authorised to carry on insurance business shall,
from a date specified in the direction, cease to be authorised to effect
contracts of insurance, or contracts of a class {or part of a class) so
specified; or

(b) that a friendly society authorised to carry on non-insurance business
shall, from a date specified in the direction, cease to be authorised to
effect contracts for non-insurance benefits, or contracts of a description
so specified.

(2) The Commission shall give such a direction in relation to a friendly society
it—

(a) in the case of an incorporated society, a special resolution has been
passed for its voluntary winding up;

{b) an order to wind up the society has been made;

{c) an event declared by the rules of the society to be the termination of
the society has happened;

(d) an instrument of dissolution has been executed as mentioned in section
93(1)(b) of the 1974 Act or a special resolution approving an instrument
of dissolution under section 20 above has been passed; or

{e) in the case of a registered society, the Commission has made an award
under section 95(3) or 95A(1) of the 1974 Act for the dissolution of the
society.

(3) The Commission may give such a direction in relation to a friendly society
at the request of the society or #f—

(a) it appears to the Commission that the society has failed to satisfy an
obligation to which it is subject by virtue of the Industrial Assurance
Act 1923, the 1974 Act, the Industrial Assurance (Northern Ireland)
Order 1979 or this Act;

(b} there exists a ground on which the Commission would be prohibited
from granting authorisation to the society;

(c) it appears to the Commission to be expedient to make the proposed
direction in order to protect the interests of members of the society;

(d) the authorisation was subject to conditions and it appears to the
Comimission that the society has not complied with a condition;
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(¢) it appears to the Commission that information furnished to it on behalf
of the society or, in connection with an application for authorisation,
by or on behalf of an officer of the society is false in a material particular,
misleading or inaccurate;

{f) it appears to the Commission that a friendly society has failed to satisfy
an obligation to which it is subject by virtue of any provision of the
law of a country or territory outside the United Kingdom; or

() the society, having been directed to apply for fresh authorisation under
section 39 above, has either failed to make such an application within
the period allowed or been refused fresh authorisation covering the
effecting of new contracts of any description covered by the soclety’s
previous authorisation.

(4) A direction under this section shall not prevent a friendly society from
effecting an insurance contract, or a contract for non-insurance benefits, in
pursuance of a term of a subsisting contract of that description.

(5) A direction under this section or section 41 below—

(a) shall be given in accordance with Part Il of Schedule 13 to this Act, and
(b) may not be revoked or varied,

but has effect without prejudice to the subsequent grant to the society of
authorisation to carry on any business to which the direction relates.

NOTES

Commencement. See the note to s 36 ante.

General Note, See the General Note to s 1 ante.

Sub-s (1): Commission may by notice direct, etc. For the power of the Commission to
exercise the powers conferred by this section where a registered friendly sociery or an incorporated
friendly society (being a regulated friendly society which is an authorised person) contravenes the
Financial Services Act 1986, see Sch 11, para 26(1), {2) to the 1986 Actante.

As to the right of appeal following a decision by the Commission to withdraw authorisation, see
s 58 post. As to the service of notices and directions, see s 113 post; and as to directions, see also sub-s
(5) above and Sch 13, Pt I post.

Carry on business. Cf the note “Carrying on . . . business” to s 7 ante.

Sub-s (2): Special resolution. See s 30 ante, Sch 12, para 7 post.

Voluntary winding up. Sees 21 ante.

Rules of the society. For the matters to be covered by such rules, see s 5(6) ante, Sch 3, para §

ost,

Sub-s (3): Direction . .. to protect the interests of members. By virtue of s 50(2) post the
giving of a direction by virtue of sub-s (3)(c) above is 2 pradential power relevant for the purposes of
that section.

Prohibited from granting authorisation. See ss 32(3), (8), (%), 37(1). (L A) ante.

Subject to conditions. See ss 34, 35(2), 36 ante.

False. A statement may be false on account of what it omits even though it is literally true; see v
Lord Kylsant [1932] 1 KB 442, [1931] All ER Rep 179, and R » Bishirgian [1936] 1 Al ER 586; and
cf Curtis v Chemical Cleaning and Dyeing Co Lid (1951] 1 KB 805 at 808, 809, [1951) 1 All ER 631 at
634, CA. Whether or not gain or advantage accrues from the false statement is irrelevant; see fones v
Meatyard [1939] 1 All ER 140; Stevens & Steeds Led and Evans v King {1943] 1 All ER 314; Clear v
Smith [1981] 1 WLR 399, [1980] Crim LR 246; and Barrass v Reeve [1980] 2 All ER 705, [1981] 1
WLR 408.

Material particular. A particular may be material on the ground that it renders another statement
more credible; see R » Tyson (1867) LR 1 CCR 107. As to whether evidence should be adduced to
show why a pigce of information was a material particular, see R v Mailer: [1978] 3 All ER 10, [1978]
1 WLR 820, CA.

Misleading. See the note “False or misleading” to s 62 post.

United Kingdom. See the note to s 14 ante.

Sub-s (5): Part II of Schedule 13. The relevant provisions are contained in paras 10-12 of that
Schedule post.

Definitions. For “the Commission”, see s 1(1) ante; for “authorisation” and “authorised”, see s 32(9)
ante: for “class” and “contract for non-insurance benefits”, see s 43 post; for “friendly society”, see ss 43,
116 post; for “incorporated friendly sociery”.and “registered friendly society”, see s 116 post; for
“Insurance business”, see s 117(1), (2) post; for “contract of insurance”, “non-insurance business” and
“officer”, see s 119(1) post; for “special resolution”, see Sch 12, para 7 post.
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1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.
Industrial Assurance Act 1923. Sec this title arite.
Industrial Assurance (Northern Ireland) Order 1979. S1 19791574 (NI 13).

41 Withdrawal of anthorisation €o carry on insurance business

(1) Where the Commission is satisfied that a friendly society which is authorised
to carry on insurance business—

(a) has ceased to carry on in the United Kingdom any insurance business,
or insurance business of any class (or of any part of a class) specified in
the society’s authorisation; or

(b) has not, since the grant of authorisation to carry on insurance business
of any class (or part of a class), carried on in the United Kingdom any
insurance business or insurance business of that class (or part of a class)
and at least twelve months has elapsed since that grant;

the Commission may by notice direct that the society shall cease to be authorised
to carry on insurance business or, as the case may be, insurance business of that class
{or part of a class).

(2) Where the Commission is satisfied that a friendly society which is authorised
to carry on non-insurance business—

(a) has ceased to carry on in the United Kingdom any non-insurance
business or non-insurance business of a description specified in the
authorisation; or

(b} has not, since the grant of authorisation to carry on non-insurance
business of any description, carried on in the United Kingdom any
non-insurance business or non-insurance business of that description,
and at Jeast twelve months has elapsed since that grant;

the Commission may direct that it shall cease to be authorised to carry on non-
insurance business or, as the case may be, non-insurance business of that description.

(3} For the purposes of this section a friendly society shall be taken to have
ceased to carry on business, or business of a particular class or description, if at no
time during a financial year of the society which began and ended during the
currency of the authorisation did it carry on business or, as the case may be,
business of that class or description.

NOTES

Commencement. See the note to s 36 ante.

General Note. See the General Note tos 1 ante.

Carry on. .. business. Cf the note “Carrying on . . . business” to s 7 ante.

United Kingdom. See the note to s 14 ante,

Months. See the note to s 27 ante,

Commission may by notice direct, ete. As to the abatement of proceedings on an application
for fresh authorisation, see s 39 ante; as to the effect of a direction gtven under this section, see s 40(5)
ante, .

As 10 the service of notices and directions, see s 113 post, and see also as to directions, s 40(5) ante
and Sch 13, P J1 post.

Society shall cease to be authorised. As to the right of appeal following a decision by the
Commission to withdraw authorisation, see s 58 post.

Definitions. For “the Commission”, see s t (1) ante; for "authorisation” and “authorised”, see s 32(%)
ante; for “class”, see s 43 post; for “friendly society™, see ss 43, 116 post; for “insurance business”, see
5 117(1)—(5) post; for “financial year”, see s 118 post; for “non-insurance business”, see s 119(1) post.
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Supplementary
42 Contracts effected in contravention of section 31(1)

(1) Wherea contract of insurance or for non-insurance benefits is entered into
between a friendly society and a member in contravention of section 31{1) above
the member may, subject to subsection (2) below, elect—

(a) toenforce the contract; or
(b) to recover any money paid by him under the contract, together with
compensation for any loss sustained by him as a result of having parted
with it;
and the compensation so recoverable shall be such as the parties may agree or as
any court of competent jurisdiction may, on the application of cither party,
determine.

(2) Any such court may allow money paid by a member under a contract to
which subsection (1) applies to be retained by the friendly society if it is satisfied—

(2) that the society reasonably believed that its entering into the contract
did not constitute a contravention of section 31(1) above; and
(b) that it is just and equitable for the money to be retained.
3) A member who recovers the money paid under a contract to which
subsection (1) above applies-—
(a) shall not be entitled to any benefits under the contract; and
{b) shall repay any money and return any other property received by him
under the contract;
and, where any property so received has passed to a third party, the reference in
this subsection to that property shall be construed as a reference to its value at the
time at which it was received by the member.

(4) A contravention of subsection (1) of section 31 above shall not make a
contract of insurance or contract for non-insurance benefits illegal or invalid to
any greater extent than is provided in this section; and a contravention of that
subsection in respect of a contract of insurance shall not affect the validity of any
reinsurance contract entered into in respect of that contract.

NOTES
Commencement. See the note to's 36 ante.
Just and equitable. Cf the note to s 22 ante.
Reinsurance contract. As to such contracts, see s 12 ante.
Definitions. For “contract for nom-insurance benefits”, see s 43 post; for “friendly society”, see
55 43, 116 post; for “contract of insurance”, see s 119(1) post.

43 Interpretation of Part IV

In this Part of this Act—

“yuthorisation” and related expressions shall be construed in accordance
with section 32(9) above;

“class”, in relation to insurance business, means a class specified in Schedule
2 to this Act;

“contract for non-insurance benefits” means a contract effected in the course
of carrying on any non-insurance business;

“friendly society”, in relation to a registered friendly society with branches,
means the central body and the branches of the society;

widustrial assurance business” has the meaning given in section 1(2) of the
Industrial Assurance Act 1923 or Article 3(1) of the Industrial Assurance
(Northern Ireland) Order 1979,
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“the 1987 Regulations” means the Friendly Societies (Long Term Insurance
Business) Regulations 1987.

NOTES

Commencement. See the note to s 36 ante.

This Part of this Act. Ie Pr IV (ss 31—43 and Sch 13).

Carrying on. . . business. See the note to s 7 ante.

Definitions. For “registered branch” and “registered friendly society”, see s 116 post; for “insurance
business”, see s 117(1), (2} post; for *non-insurance business™, see s 119(1) post.

Industrial Assurance Act 1923, s 1(2). See this title ante.

Industrial Assurance (Northern Ireland) Order 1979, S11979/1514 (NI 13).

Friendly Societies (Long Term Insurance Business) Regulations 1987. 51 1987/2132.

PART V

REGULATION OF FRIENDLY SOCIETIES' BUSINESS

Power to modify, etc. This Part of this Act (ie Pt V (ss 44-67)) may be medified by order made
under s 102 post (see s 102(1), (2)(c), (3)-(3) post) and modified or excluded in relation to particular
friendly societies by order made under s 103 post.

Preliminary
44 Appointment of actuary by societies with long term business

(1) Subject to subsection (3) below, every friendly society which carries on
‘long term business in the United Kingdom shall not later than the end of the
relevant period appoint an actuary as actuary to the society; and whenever an
appointment under this section comes to an end, the society shall as soon as
practicable make a fresh appointment.

(2) Insubsection (1) above “the relevant period” means—

(2) if the society is carrying on long term business on the day when this
section comes into force, the period of one month beginning with that
day; and

(b) ifit is not carrying on long term business on that day, the period of one
month beginning with the day on which it begins to carry on such
business.

(3) The Commission may direct that a friendly society shall not be subject to
the duty imposed by subsection (1) above if it considers it inappropriate that the
society should be subject to it.

(4) A society making an appointment under this section shall serve on the
Commission a notice stating that fact and the name and qualifications of the person
appointed and that he has accepted the appomtment.

(5) 1f an appointment under this section comes to an end, the society shall serve
on the Commission a notice stating that fact and the name of the person concerned.

(6) A notice under subsection (4) above shall be served not later than the end
of the period of 14 days commencing with the day on which the appointment is
accepted. ‘

(7) A notice under subsection (5) above shall be served not later than the end

of the period of 14 days commencing with the day on which the appointment.

comes to an end.

(8) No person is qualified for appointment under this section unless he possesses
qualifications prescribed by the Commission in regulations.
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NOTES

Commencement. This section was brought inte force on 13 January 1993 for the purposes of the
regulation of the business of incorporated friendly societies by the Friendly Societies Act 1992
(Commencement No 3 and Transitional Pravisions) Order 199316 (made under s 126(2) post); sub-
s (B) was brought into force on 13 September 1993 and sub-ss (1)-(7) were brought into force on 1
January 1994 for all remaining purposes by the Friendly Societies Act 1992 (Commencement No 6
and Transitional Provisions) Order 1993, $1 1993/2213 (made under s 126(2), (3) post).

General Note. This secrion and ss 45—47 post give effect to the proposals contained in paras 6.20,
6.21 of the Green Paper “Friendly Socienes: A New Eramework” (Cm 919) (January 1990), that a
friendly society engaging in life insurance business should appoint an actuary who will carry out
regular actuarial valuations and annual and triennial investigations into the condition of certain
societies. .

Sub-~s (1): Carries on . . . business. Cf the note “Carryingon . ... business” tos 7 ante.

United Kingdom. See the note to s 14 ante.

Appoint an actuary. As to the duties, etc of an acruary under this Act, see s 12(3) ante, 55 46, 47,
62(5), (12), 64(1)(a), (2)(c), 65(3), (6). 67.77(2), 87(2)-(5), 88(2), 92(1), (2}(d). 106, 5ch 13, Pt I, para
2(4)(a) post.

Practicable. See the note to s 26 ante.

Sub-s {2): One month beginning with, etc. See the note 3(6) months beginning with, etc” to
s 39 ante.

Sub-s (3): May direct, etc. As to the service of directions, see s 113 post.

Sub-s (6): 14 days commencing with, etc. The use of the words “commencing with” makes it
clear that in computing this period the day from which it runs is to be included; see Hare v Goacher
(1962] 2 QB 641, [1962) 2 All ER 763, and Trow v Ind Caope { West Midlands) Lid [1967] 2 QB 899
at 909, [1967] 2 AILER 900, CA.

Definitions. For “the Commission”, sce s 1(1) ante; for “friendly society”, see s 116 post; for “long
term business™, see s 117(1) post; for “notice”, see s 119(1) post. .

Regulations under this section. The Friendly Societies (Qualifications of Actuaries No 2)
Regulations 1993, S 1993/2518.

For general provisions as to regulations, see s 121 post.

45 Valuation of assets and liabilities

(1) Any determination of the value of any assets or the amount of any liabilities
of a friendly society which is required for the purposes of any provision of this
Part of this Act shall be made in accordance with regulations made by the
Commission with the consent of the Treasury.

(2) Without prejudice to the generality of subsection (1) above, regulations
under this section may provide that, for any specified purpose, assets or Habilities
of any specified class or description shall be left out of account or taken into
account only to a specified extent.

NOTES

Comrnencement. This section and s 50 post were brought into force on 13 January 1993 for the
purposes of the regulation of the business of incorporated friendly societies by the Friendly Societies
Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993, SI 1993/16 (made under
s 126(2) post), and on 13 September 1993 for all remaining purposes by the Friendly Societies Act
1992 (Commencement No 6 and Transitional Provisions) Order 1993, SI 1993/2213 {made under
5 126(2), (3} post). )

General Note. See the General Note to s 44 ante.

This Part of this Act. [e Pt V (ss 44-67).

Treasury. See the note to s 1 ante.

Definitions. For “the Comumission™, see s 1(1) ante; for “friendly society”, see s 1 16 post.

Regulations under this section. The Friendly Societies (Insurance Business No 2) Regulations
1993, SI 1993{2520.

For general provisions as to regulations, see s 121 post.

Actuarial investigations

46 Annual investigation into condition of certain societies

(1) A friendly society which is anthorised under section 32 above to carry on
long term business and which—
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()

is a society to which subsection 37(2) above applies; or

(b) isasociety of a description prescribed by regulations,

shall, once in every period of 12 months, cause an investigation to be made by the
appropriate actuary into the financial condition of the society in respect of its long
term business.

(2) The first investigation into a society’s financial condition under this section

shall be—

(@)

in the case of a friendly society to which section 37(2) above applies
which—

(i) is a registered friendly society that was authorised under the
Friendly Societies (Long Term Insurance Business) Regulations
1987; or

(ii) is anincorporated friendly society which was formerly a registered
friendly society so authorised,

. " . I A . .
an investigation into its condition at a date not later than 12 months after
the date to which the accounts of the society were made up for the purposes
of the last investigation under regulation 11 of those regulations;

(b)

(c)

in the case of any other friendly society to which section 37(2) above
applies, an investigation into its condition at a date not later than 12
months after the date on which it became such a society or the
commencement of this section, whichever 1s later; and

i the case of a friendly society which is of a description prescribed in
regulations under subsection {1)(b) above, an investigation into its
condition at a date not later than 12 months after it became such a
society or the coming into operation of the regulations, whichever is
later.

(3) When such an investigation has been made, the society shall—

(a)
(b)

cause an abstract of the actuary's report of the investigation to be made;
and :

send three copies of that abstract to the Commiission within the period
of 6 months beginning with the date to which the accounts of the
society were made up for the purposes of the investigation or such
further period (not exceeding 3 months) as the Commission may by
notice to the society direct;

and one of those copies shall be signed by such persons as may be prescribed by
regulations.

(4) The Commission shall consider the abstract, and if it appears to the
Commission to be inaccurate or incomplete in any respect, it shall communicate
with the society with a view to the correction of any such inaccuracies and the
supply of deficiencies,

(5} Aninvestigation under this section shall include—

(a)
(b)

a valuation of the liabilities of the society attributable to its long term
business; and

a determination of any excess over those liabilities of the assets
representing the fund or funds maintained by the society in respect of
that business and, where any rights of any Jong term policy holders to
participate in profits relate to particular parts of such a fund, a
determination of any excess of assets over liabilities in respect of each of
those parts.

{6) At least once in every period of 5 years a friendly society to which this
section applies shall prepare a statement of its long term business at the date to

which the accounts of th
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which the accounts of the society are made up for the purposes of an investigation
under this section.

(7} The form and contents of any abstract or statement under this section shall
be such as the Commission may direct; and a direction under this subsection may
be given to societies of a specified description or toa specified society.

(8) Regulations under this section shall be made by the Commission with the
consent of the Treasury.

NOTES

Commencement. This section was brought into force on 13 January 1993 for the purposes of the
regulation of the business of incorporated friendly societies by the Friendly Societies Act 1992
(Commencement No 3 and Transitional Provisions) Order 1993, ST 1993/16 {made under s 126(2)
post); sub-ss (1), (3), (8) were brought into force on 13 September 1993 and sub-ss (2), (H—(7) were
brought into force on 1 January 1994 far all remaining purposes by the Friendly Societies Act 1992
{Commencement No 6 and Transitional Provisions) Order 1993, S11993/2213 {made unders 126(2),
(3) post).

Cgeneral Note. See the General Note 1o s 44 ante.

Sub-s (1): Carry on . . . business. Cf the note “Carrying on . ... business” to s 7 ante.

Once in every period of 12 months. Triennial investigations must be carried out in the case of
certain other societies; see s 47 post.

For the meaning of “months”, see the note tos 27 ante.

Sub-s (2): 12 months after, etc. See the note “Seven months after, etc” to s 3 ante.

Sub-s (3): Send . . . copies of that abstract, etc. Certain friendly societies which are required to
send abstracts of actuaries reports under this section are “societies in finangial difficulties” for the
purposes of the Policyholders Protection Act 1975, s 16, Vol 22, title Insurance {Pt 1) (see sub-s (10)
of that section as added by s 97, S¢h 17, para i1 post), and 55 17,19, 20 of, and Sch 2 to, that Actare
applied to such friendly societies {sce ss 17(8), 19{11) thereof, as amended and added, respectively, by
5 97, Sch 17, paras 12, 14 post).

6 months beginning with, etc. See the note “3(6) months beginning with, et¢” to s 39 ante.

By notice. As to the service of notices, see s 113 post.

Sub-s {4): Appears. See the note “Thinks fit” to s 4 ante.

Sub-s (7) : May direct. As to the service of directions, see s 113 post.

Sub-s (8} : Treasury. See the note to s 1 ante.

Defnitions. For “the Commission”, see 5 1(1) ante; for “friendly society”, “incorporated friendly
society™, and “registered friendly society”, see s 116 post; for “long term business”, see s 117(1) post:
for “the actuary”, “the appropriate actuary” and “notice”, see s 1 19(1) post.

Friendly Societies (Long Term Insurance Business) Regulations 1987. 5I 1987/2132.

Regulations under this section. The Friendly Societies (Insurance Business No 2} Regulations
1993, SI1993/2520.

For general provisions as to regulations, see s 121 post.

Transitional provisions. See the Friendly Societies Act 1992 (Transitional and Consequential
Provisions and Savings) Regulations 1993, SI 1993/932, regs 3, 4.

47 Triennial investigations into condition of certain societies

(1) Subject to the following provisions of this section, a friendly society
which— .
(a) is not a society to which section 46 above applies and carries on

insurance business; or
(b) is a society to which that section applies and carries on general business;

shall, at least once in every period of 3 years, cause an investigation to be made by
the appropriate actuary into the financial condition of the society in respect of its
insurance business.

(2) Where an investigation under this section is carried out, the society shall
cause an abstract of the actuary’s report to be made and sent to the Commission
within 6 months of the date to which the accounts of the society were made up
for the purposes of that investigatton or such further period (not exceeding 6
months) as the Commission may by notice to the society direct.
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(3) The first investigation into a society’s financial condition under this section
shall be—

(a) in the case of a registered friendly society, or an incorporated friendly
society which was formerly a registered friendly society,an investigation
into its condition at a date not later than 3 years after—

(i) the commencement of this section; or
(i) the date as at which its assets and liabilities were last valued under
section 41 of the 1974 Act,

whichever is earlier; or

(b) in the case of any other incorporated friendly society, an investigation
into its condition at a date not later than 3 years after the date on which
it is registered.

(4) Subject to subsection (5) below, 2 friendly society shall send to the
Commission, not later than 6 months after each anniversary of the date to which
the accounts of the society were made up for the purposes of the last investigation
into its financial condition under this section—

(a) a certificate given by the appropriate actuary that there has been no
material change in its financial condition in respect of its insurance
business since it sent the last abstract under subsection (2) above; or

(b) a statement by the appropriate actuary that he is unable to give such a
certificate.

(5) A society is not under the duty imposed by subsection (4) above if, before a
date by which a certificate or statement must be sent, a further investigation under
this section has been carried out and the requisite abstract has been sent to the
Commission.

(6) Ifasociety sends the Commission a statement under subsection (4)(b) above,
it shall be the society's duty to cause an investigation to be carried out under this
section: and in such a case—

{a) the date to which the society’s accounts are made up for the purposes of
the investigation shall be the latest anniversary of the date to which its
accounts were made up for the purposes of the last investigation under

this section; and
(b) the abstract required by subsection (2} above shall be sent to the
Commission within 6 months of the date by which that statement was

required to be sent under subsection (4) above.
(7) An investigation under this section into the financial condition of a society
which falls within subsection (1){a) above shall include—
(a) a valuation of the liabilities of the society attributable to its insurance
business; and
(c) a determination of any excess over the liabilities so attributable of the
assets representing the fund or funds maintained by the society in
respect of its insurance business and, where any rights of any long term
policy holders to participate in profits relate to particular parts of such
a fund, a determination of any excess of assets over liabilities in respect
of each of those parts.

(8) An investigation under this section into the financial condition of a society
falling within subsection (1)(b) above shall include——
(a) a valuation of the liabilities of the society attributable to its general

business; and
(b) a determination of any excess over the liabilities so attributable of the

assets rcpresenting the fund or funds maintained by the society in
respect of that business.
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(9) The form and contents of any abstract under this section shall be such as the
Commission may direct; and such a direction may be given to societies of a
specified description or to a specified society.

(10) The Commission may dispense with the requirements of subsections 4))
to (6) above in respect of societies to whose purposes, or the nature or scale of
whose insurance business, it may deem those provisions inapplicable.

(11) The Commission may dispense with the requirements of subsections (1)
to {6) above in respect of any particular insurance business of a society if, in the
Commission’s opinion, those provisions are inapplicable to that business because
of its nature or scale or the manner in which it is carried on.

(12) In relation to any society on which a partial exemption is conferred under
subsection (11) above, subsections (1) to (8) above shall have effect as if—

(a) references to the financial condition of the society excluded its condition
in relation to the business to which the partial exemption relates; and

{b) subsections (7) and (8) referred only to the assets and liabilities other
than those attributable to that business.

(13) The Commission may direct that this section shall have effect, in relation
to societies of a specified description or to a specified society, as if for any reference
to 3 years there were substitated a reference to 5 years.

(14) A direction under subsection (12) or (13)above may make such transitional
provision as the Commission considers appropriate. '

NOTES

The lettering of the paragraphs of sub-s (7) above follows the (ueen’s Printer’s copy of this Act.

Cotmmencement. This section and s 55 post were brought into force on 13 January 1993 for the
purposes of the regulation of the business of incorporated friendly societies by the Friendly Societies
Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993, SI 199316 (made under
s 126(2) post) and on 1 January 1994 for all remaining purposes by the Friendly Societies Act 1992
{Commencement No 6 and Transitional Provisions) Order 1993, S11993/2213 (made under s 126(2),
(3) post).

(gznera.l Note. See the General Note tos 44 ante.

Sub-s (1): Carries on . . . business. Cf the note “Carrying on . . . business” to s 7 ante.

Sub-s (2): Within 6 months of, etc. See the note “Within one month, etc” to s 29 ante.

By notice. . . direct. As to the service of notices and directions, see s 113 post.

Sub-s (3): 3 years after, etc. Cf the note “Seven months after, etc” to s 3 ante.

Sub-s (4) : 6 months after, etc. See the note “Seven months after, etc” to s 3 ante.

Sub-s {6): It shall be the society’s duty, etc. Cf the note “It shall be the duty, etc” tos 4 ante.

Sub-s (9) : May direct. As to the service of directions, see s 113 post.

Sub-s (10): Deem. Cf the note “Deemed” to s 8 ante. *

Sub-ss (11), (14): Opinion; considers appropriate. See the note “Thinks fit" to s 4 ante.

Definitions. For “the Commission”, see s 1{1) ante; for “friendly society”, “incorporated friendly
society”, and “registered friendly society”, see s 116 post; for “insurance business”, see s 117(1), (2) post;
for “general business”, see s 117(1) post; for “actuary”, “the appropriate actuary” and “notice”, see
s 119(1) post.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.

Transitional provisions, See the Friendly Societies Act 1992 (Transitional and Consequential
Provisions and Savings) Regulations 1993, 51 1993932, regs 4, 5.

Margins of solvency

48 Margins of solvency in relation to insurance business of certain
societies

(1) This section applies to a friendly society which—
(a) carries on long term business in the United Kingdom and falls within
subsection (2} of section 37 above;
(b} carries on general business_in the United Kingdom and falls within
subsection (3) of that section; or '
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(c) not being a society to whiclreither of those subsections applies, carries
on insurance business in the United Kingdom and is of any such
description as may be prescribed by regulations.

(2) A society to which this section applies shall maintain a margin of solvency
in respect of its insurance business of such amount as may be prescribed by or
determined in accordance with regulations made for the purposes of this section.

(3) If such a society fails to comply with a requirement to maintain a margin of
solvency, the society—

{a) shall at the request of the Commission submit to it a plan for the
restoration of a sound financial position;
- (b} shall propose modifications to the plan (or the plan as previously
modified) if the Commission considers it inadequate;
(c) shall give effect to any plan accepted by the Commission as adequate,

(4) Where a friendly society carries on both long term and general business,
subsection (2} above shall have effect as if the requirement to maintain a margin
of solvency were a requirement to maintain separate margins in respect of each of
those two kinds of busineis.

(5) For the purposes of this Act a margin of solvency, in relation to a friendly
society, is the excess of the value of the society’s assets over the amount of its
liabilities.

{6) Regulations under this section may—

(a) make different provision with respect to societies of different
descriptions;

(b) prescribe different margins of solvency with respect to different
descriptions of business carried on by societies;

{¢) prescribe the descriptions of assets or liabilities that are to be taken into
account in determining whether a margin of solvency is being
maintained; and

(d) prescribe different criteria for determining whether a margin of
solvency is being maintained by reference to the different descriptions
of long term or general business which may be carried on by societies.

(7) Regulations under this section shall be made by the Commission with the
consent of the Treasury.

NOTES

Commencement. This section was brought into force on 13 January 1993 for the purposes of the
regulation of the business of incorporated friendly societies by the Friendly Societies Act 1992
{Commencement No 3 and Transitional Provisions) Order 1993, 81 1993/16 (made under s 126(2)
post); sub-ss {1), (2), (6), (7) were brought into force on 13 September 1993 for the purposes of
powers to make regulations for the purposes of this section, and the entire section was brought into
force on 1 January 1994 for all remaining purposes by the Friendly Societies Act 1992 (Commencement
No 6 and Transitional Provisions) Order 1993, SI 19932213 (made under s 126(2), (3) post).

Sub-s (1): Carries on. . . business, See the note “Carrying on . . . business” to s 7 ante.

United Kingdom. See the note to s 14 ante.

Sub-s (2): Maintain a margin of solvency, etc. As to the investment of funds by a society
which maintains the required margin of solvency, see s 14 ante; as to the failure to maintain a
prescribed margin of solvency, see s 49 post; as to the maintenance of a margin of solvency as a
criterion of prudent management, see 550 post; and as to the actuzry’s report on a transfer of
engagements in respect of the transferee’s margin of solvency; see s 87 post.

As to the functions of the Policyholders Protection Board in relation to a friendly sociery thar is
required to maintain a margin of solvency under this section and possesses such a margin, or is not so
required but the value of its assets exceeds its liabilities, see the Policyholders Protection Act 1975,
ss 1{2)(aa}, 3A, as inserted by s 97, Sch 17, paras 1, 2 post. Such a friendly society is a “gualifying
friendly society™ for the purposes of that Act (see s 3A(3), (4) thereof, as so inserted), and ss 21, 25 of,
and Sch 3 o, that Act are applied to such friendly societies by ss 21{10), 25(1) thereof (as added and
amended, respectively, by s 97, Sch 17, paras 15, 16 post}).

Sub-s (7): Treasury. See the note to s 1 ante.
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Definitions. For “the Commission”, see s 1{1) ante; for “friendly society”, see s 116 post; for
“insurance business”, see s 117(1), (2) post; for “long term business” and “general business”, see s 117(1)

post. Note as to “margin of solvency”, sub-s (5) above.
Regulations under this section. The Friendly Societies (Insurance Business No 2) Regulations

1993, S11993/2520.
For general provisions as ta regulations, see s 121 post.

49 Failure to maintain prescribed margin of solvency

(1) If the margin of solvency maintained by a friendly society in respect of its
insurance business falls below such amount as may be prescribed by or determined
in accordance with regulations made for the purposes of this section by the
Comumission with the consent of the Treasury, the society shall at the request of
the Commission submit to it a short-term financial scheme.

(2) A friendly society that has submitted a scheme to the Commission under
subsection (1) above shall propose modifications to the scheme (or the scheme as
previously modified) if the Commission considers it inadequate, and shall give
effect to any scheme accepted by it as adequate.

(3) Where 2 friendly society carries on both long term and general business,
subsection (1) above shall have effect as if the reference to the margin of solvency
maintained by the society were a reference to the margin of solvency maintained
in respect of each of those two kinds of business.

NOTES

Commencement. This section was brought into force on 13 January 1993 for the purposes of the
regulation of the business of incorporated friendly societies by the Friendly Societies Act 1992
(Commencement Ne 3 and Transitional Provisions) Order 1993, SI 1993/16 (made under s 126(2)
post); sub=s (1) was brought into force on 13 September 1993 and sub-ss (2), (3} were brought into
force on 1 January 1994 for all remaining purposes by the Friendly Societies Act 1992 {Commencement
No 6 and Transitional Provisions) Order 1993, SI 1993/2213 (made under s 126(2), (3) post).

Treasury. See the note tos 1 ante.

Carries on . . . business. See the note “Carrying on . . . business” to s 7 ante.

Definitions. For “the Commission”, sce s 1(1} ante; for *margin of solvency”, see s 48(3) ante; for
“friendly sociery”, see s 116 post; for “insurance business”, see s 117(1), (2} post; for “long term
business” and “general business”, see s 117(1) post.

Regulations under this section. The Friendly Societies (Insurance Business No 2) Regulations
1993, S11993/2520.

For general provisions as to regulations, see 5 121 post.

Criteria of prudent management
50 The criteria of prudent management

(1) Ifit appears to the Commuission—

(2) that there has been or is, on the part of a friendly society or its committee
of management, a failure to satisfy any one or more of the following
criteria of prudent management; or

(b) that the society’s officers do not have the capacity and intention to
conduct its affairs so as to satisfy those criteria,

it shall be entitled to assume for the purposes of its relevant prudential powers that
it is expedient to exercise the powers in order to protect the interests of members
of the society.

(2) The prudential powers relevant for the purposes of this section are its
powers—

(a) under section 34 aboveto impose conditions on a society’s authorisation;

(b) under section 40 above to give 2 direction by virtue of subsection

B)e):
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{c) under section 51 below to make an order forbidding the acceptance of
new members;

{d) under section 53 below, to give a direction;

(&) under section 90 below, to order a transfer of the society’s engagements.

© (3) For the purposes of this Act, the criteria of prudent management are—

1 Maintenance of any margin of solvency required by section 48 above,

2 Maintenance of liquid assets sufficient to meet the liabilities of the
society as they become due.

3 Maintenance of the requisite accounting records and systems of control
of business and of inspection and report.

4 Direction and management—

(a) by a sufficient number of persons who are fit and proper to be
members of the committee of management or, as the case may be,
other officers, in their respective positions,

{b) conducted by them, with prudence and integrity, in the interests
of the members of the society.

5  In relation to insurance business, direction and management which, in
addition to satisfying the other requirements as to direction and
management, is such as to fulfil the reasonable expectations of members
of the society as to the conduct of such business.

6 Conduct of the society’s acrivities with adequate professional skills.

7 Supervision of the activities—

(a} of any subsidiary of the society or of any body of which the society
has joint control; and
(b) of any registered branch of the society;

with due care and diligence in the interests of the members of the society
and without detriment to the conduct of the society’s activities,

[8 In the case of a society to which section 37(2) or (3) above applies,
direction and management which, in addition to satisfying the other
requirements as to direction and management, is such as to secure
compliance with any obligation imposed on the society by any
provision (whether of the law of any part of the United Kingdom or
of the law of another member State) giving effect to any of the general
insurance or life Directives.]

(4} Nothing in this section implies thar it is improper for a determination for
any purpose of the Commission’s relevant prudential powers to take account of
factors other than the criteria in subsection (3) above.

(5) In considering whether a society has satisfied the 7th criterion in subsection
(3) above, the Commission shall have regard to the extent to which the operation
of the subsidiary, jointly controlled body or registered branch is undertaken in
accordance with {the other 7 criteria] in that subsection so far as they are relevant.

(6) A failure to satisfy any of the first 3 criteria in subsection (3) above shall be
treated, for the purposes of this section, as a failure on the part of 2 society’s
committee of management prudently to conduct the affairs of the society,

(7) A failure on the part of an authorised friendly society to comply with any
conditions to which its authorisation under section 32 above is subject shall be
treated, for the purposes of this section, as a failure on the part of the society's
committee of management prudently to conduct the affairs of the society.

(8) Any carrying on by a friendly society of an activity beyond its powers shall
be treated, for the purposes of this section, as a failure on the part of the society’s
committee of management prudently to conduct the affairs of the society.

(9} Any carrying on of activities which are beyond its powers—
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{a) by a subsidiary of, or a body jointly controlled by, an incorporated
friendly society; or
(b} by a registered branch of a registered friendly society,

shall be treated for the purposes of this section as a failure on the part of the society’s
committee of management to supervise the activities of the subsidiary, jointly
controlled body or registered branch with due care and diligence.

(10} The following provisions apply for the interpretation of the list of criteria
in subsection (3) above in their application to a friendly society, that is to say—

“activities” includes activities the society proposes to carry on;

“requisite”, with reference to accounting records and systems of control,
means such as are required by section 68 below; and

“sufficient” with reference to the number of members of a committee of
management or of other officers, means sufficient having regard to the
range and scale of the society's business.

NOTES

The words in square brackets in sub-s (3) were added, and the words in square brackets in sub-s (5)
were substituted, by the Friendly Societies (Amendment) Regulations 1993, SI 1993/2519, reg 2(2),
(3.

Commencement. See the note to s 45 ante.

General Note. This section is based on the proposals outlined in paras 6.11, 6.24, 6.25 of the Green
Paper “Friendly Societies: A New Framework™ (Cm 919) (January 1990), requiring all friendly
societies 1o satisfy the Commission that they are observing certain specified criteria of prudent
management set out in sub-s (3) above, If the Commission is not satisfied that a society is complying
with the criteria of prudent management or if it thinks it needs to take action to protect the interests
of a society’s members for other reasons, it may exercise the range of prudential powers contained in
sub-s (2} above,

Appears. See the note “Thinks fit” to s 4 ante.

Committee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post.

United Kingdom. See the note to s 14 ante.

Member state. See the note tos 13 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “jointly controlled body” and “subsidiary”,
see s 13(9) anee; for “margin of solvency”, see s 48(5) ante; for “friendly society”, “incorporated
friendly society”, “registered branch” and “registered friendly society”, see s 116 post: for “insurance
business”, see s 117(1), {2) post; for “committee of management”, “the general insurance Directives”,
“the life Directives” and “officer™, see s 119(1) post. Note as to “relevant prudential powers”, sub-s (2)
above, and as to “the criteria of prudent management”, sub-s (3) above.

Powers of Commission
51 Power to forbid acceptance of new members

(1) Subject to the provisions of this section, if the Commission considers it
expedient to do so in the interests of the members or potential members of a
friendly society, it may give the society a direction forbidding it to accept any new
members,

(2) If the Commission proposes to give such a direction, it shall serve on the
society a notice stating that it proposes to give a direction.

(3) A notice under subsection (2} above shall specify the grounds for the
proposed direction,

(4) The Commission shall consider any representations made by the society
within such period (not being less than one month) from the date on which the
society is served with the notice as the Commission may allow and, if the society
so requests, shall afford to it an opportunity of being heard by the Commission
within that period.

(5) The Commission may not give a direction unless all the grounds for giving
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it are those, or among those, which were specified in the notice served on the
society under subsection (2} above.
(6) On giving a direction, the Commission shall—
(a) serve notice of it on the society, specifying the grounds for making it;
(b) publish notice of it in one or more of the London, Edinburgh and
Belfast Gazettes and in any such other ways as it considers appropriate;
and -
{c) send a copy of it to the central office.
(7) A society which contravenes a direction given to it under this section shall
be guilty of an offence and shall be liable—
" (a) on conviction on indictment, to a fine; and
(b) on summary conviction, to a fine not exceeding the statutory
maximuim.

(8) The central office shall keep a copy of a direction given to a friendly society
under this section in the public file of the society.

~

NOTES

Commencement. This section and ss 52~54, 56, 57, 62—67 post were brought into force on 13
January 1993 for the purposes of the regulation of the business of incorporased friendly societies by
the Friendly Societies Act 1992 (Commencement Ne 3 and Transitional Provisions) Order 1993, 51
1993/16 (made under s 126{2) post), and on 28 April 1993 for all remaining purposes by the Friendly
Societies Act 1992 (Commencement No 5 and Savings) Order 1993, SI 1993/1186 (made under
s 126(2) post).

Sub-s (1): Give ... a direction. For the power of the Commission to exercise the powers
conferred by this section where a registered friendly society or an incorporated friendly society (being
a regulated friendly society which is an authorised person) contravenes the Financial Services Act
1986, see Sch 11, para 26(1), (2) to the 1986 Act ante.

As to the service of directions, see s 113 post, and as to the right of appeal against the Commission’s
decision to give such a direction, see 5 58 post.

Forbidding it to accept any new members. By virtue of s 50{2) ante the making of an order
forbidding the acceprance of new members by a society is a prudential power relevant for the purposes
of that section.

Sub-s (2): Serve. .. a notice. As to service of notices, see s 113 post.

Sub-s (4) : Month. See the note “Months™ 10 5 27 ante.

Sub-s (6): Send a copy of it to the central office. As to the form of documents to be sent to or
by the central office and for the power to prescribe fees for the inspection, etc of documents in the
custody of the central office, see s 114 post.

Sub-s (7): Guilty of an offence. As to the time limit for commencing proceedings, see s 107
post; as to offences by bodies corporate, partnerships and unincorporated associations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see
5 110 post.

Shall be liable; conviction on indictment; fine; statutory maximum. See the notes to s 31
ante.

Summary conviction. See the note to s 18 ante.

Sub-s (8) : Public file. See s 104 post.

Definitions. For “the Commission™, see s 1(1) ante; for “the public file”, sce s 104 post; for “friendly
society”, see s 116 post; for “the central office” and “notice”, see s 119{1) post.

52 Applications to court

(1) Where the Commission has reason to believe that any of the conditions
mentioned in subsection (2) below is satisfied, it may present a petition to the High
Court for the winding up of the society under the applicable winding up
legislation.

(2) The conditions referred to in subsection (1) above are—

(a) that a friendly society is carrying on activities that are not activities
which such a society is permitted by this Act or the 1974 Act to carry
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{b) that the society is not carrying on any activity falling within Schedule
2 to this Act;

{c) that the society is failing to satisfy an obligation to which it is subject
by virtue of any provision of the law of another member state giving
effect to the general insurance or the life Directives;

{d) that a subsidiary of an incorporated friendly society or a body jointly
controlled by such a society is carrying on activities other than those
mentioned in Schedule 7 to this Act;

and a court shall not make an order for the winding up of a society by virtue of
this section unless it is satisfied that one or more of those conditions is satisfied.

(3) Where the Commission has reason to believe that any of the conditions
mentioned in subsection (4) below is satisfied, it may make an application to the
High Court for an order under subsection (5) below.

(4) The conditions referred to in subsection (3) above are—

(a) any of the conditions mentioned in subsection (2) above; or

(b) that an incorporated friendly society has taken part in forming or has
acquired control of a body corporate jointly with any person other
than another incorporated friendly society without the consent of the
Commission;

and a court shall not make an order under subsection (5) below unless it is satisfied
that one or both of the conditions mentioned in this subsection is satisfied.

(5) An order under this subsection is an order directing the society to modify
its business as directed in the order or to take such other steps as may be so directed
or, where the condition mentioned in subsection (4){b) above is satisfied, an order
directing the Society to cease jointly controlling the body corporate.

(6) Where a court makes an order under subsection (5) above, the Commission
shall send a copy of it to the central office and the central office shall keep the copy
in the public file of the society.

(7) The power to present a petition or to make an application for an order
under subsection (5) above is available to the Commission whether or not it has
previously presented a petition or made an application for such an order, as the
case may be.

(8) In the application of this section to a friendly society whose registered office
is in Scotland or Northern Ireland, references to the High Court shall be read as
references to the Court of Session or, as the case may be, the High Court in
Northern Ireland.

(9) In this section “the applicable winding up legislation”, in relation to an
incorporated friendly society, has the same meaning as in section 23 above and, in
relation to a registered friendly society, means Part V of the Insolvency Act 1986
or (where the society’s registered office is in Northern Ireland) Part VI of the
Insolvency (Northern Ireland) Order 1989.

NOTES

Commencement. See the note to s 31 ante,

Sub-s (1): High Court. S¢e the cotresponding note to s 25 ante.

Winding up of the society. For the functions of the Policyholders Protection Board which are
exercisable in the case of an incorporated friendly society if an order has been made for winding up
on a petition under this section, see the Policyholders Protection Act 1975, s 3A(2)(c), as inserted by
$97, Sch 17, para 5 post. A friendly society in the case of which the Board’s functions are thus
exercisable is a “closing society” for the purposes of the 1975 Act {see s 5A(3) thereof as so inserted),
and s5 12, 13, 14(2)—(9), 15, 19, 20 of, and Sch 2 to, the 1975 Act, Vol 21, title Insurance (Pt 1), are
applied to such societies by ss 11 A, 19(11) thereof, as inserted and added, respectively, by s 97,Sch 17,
paras 10, 14 post. -

For the power of the Commission to exercise the powers conferred by this section where 2
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registered friendly society or an incorporated friendly society (being a regulated friendly society
which is an authorised person) contravenes the Financial Services Act 1986, see Sch 11, para 26(1), (2)
to the 1986 Act ante.

Sub-s (2): Member state. See the note to s 13 ante. -

Sub-s (4): Body corporate. See the note “Bodies corporate” to s 7 ante.

Person, See the note tos 1 ante.

Sub-s (6): Send a copy of it to the central office. As to the form of documents to be sent 1o the
central office and for the power to prescribe fees for the inspection, etc of documents in the custody of
the central office, see s 114 post.

Public file. See s 104 post.

Sub-s (8): Registered office. The memorandum of an incorporated friendly society must specify
the address of its registered office; see s 5(6) ante, Sch 3, para 4(1)(c) post.

High Court in Northern Ireland. See the corresponding note to s 25 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “acquires joint control™, “jointly controlled
body” and “subsidiary”, see s 13(9) ante; for “the public file”, see s 104 post; for “friendly society”,
“incorporated friendly society” and “registered friendly society”, see s 116 post; for “the central office”,
“the court™, “the general insurance Directives” and “the life Directives”, see s 119(1) post. Note as to
“the applicable winding up legislation”, sub-s (9) above.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.

Insolvency Act 1986, Pt V. See Vol 4, title Bankruptcy and Insolvency.

Insolvency (Northern Ireland) Order 1989. SI 1989/2405 (NI 19).

)

53 Residual power to impose requirements for protection of members

(1) If the Commission considers it expedient to do so in order to protect the

interests of members of a friendly society which does not require authorisation .

under section 32 above, it may direct the society to take such action as appears to
the Commission to be appropriate, having regard to any risk—

{a} that the society may be unable to meet its liabilities; or
{b) that it will not be managed in the interests of its members.

(2) The power conferred by this section shall not be exercised in such a way as
to restrict the society’s freedom to dispose of its assets except where the ground for
intervention arises out of the submission by the society to the Commission of an
account or statement specifying, as the amount of any liabilities of the society, an
amount appearing to the Commission to have been determined otherwise than in
accordance with—

(3) valuation regulations; or

{b) where no such regulationsare applicable, generally accepted accounting
concepts, bases and policies or other generally accepted methods
appropriate for friendly societies.

NOTES

Commencement. See the note 1o s 51 ante.

It may direct, etc. By virtue of s 50(2) ante the giving of a direction under sub-s (1) above is a
prudential power relevant for the purposes of that section.

As 1o the service of directions, see s 113 post.

Appears. See the note “Thinks fit" to s 4 ante.

Valuation regulations. Sec s 45 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “friendly society”, see 5116 post; for
“valuation regulations”, see s 119(1) post.

54 Supervision of activities of subsidiaries etc

(1) In this section “friendly society group” means an incorporated friendly
society, subsidiaries of that society and bodies jointly controlled by it.

(2) If it appears to the Commission that the activities of subsidiaries of an
incorporated friendly society or bodies jointly controlled by it are or may become
disproportionate to those of the friendly society group as a whole, it may direct
the society-—
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(2) to take or refrain from taking steps specified in the direction with a
view to securing that the activities in question cease to be or do not
become disproportionate; or

(b) to take steps so specified with a view to securing—

(1) that it ceases to have control or joint control of any subsidiary or
jointly controlled body in question; or
(ii) that any such subsidiary or jointly controlled body is wound up.
(3) If it appears to the Commission that any activity of a subsidiary of an
incorporated friendly society or of a body jointly controlled by such a society is
unsuitable for 2 member of a friendly society group, it may direct the society—
¥ ¥ group ¥ ¥

(a) to take steps specified in the direction with a view to securing that that
activity ceases; or

(b) to take steps so specified with a view to securing—

(i) that it ceases to have control or joint control of the subsidiary or
jointly controlled body; or
(ii) that the subsidiary or jointly controlled body is wound up.
(4) A direction under this section may specify when the society is to comply
with it and may do so by reference to a date, the end of a period or the happening
of an event.

(5) A society given a direction under this section must—
(a) comply with the direction; or
(b) convert itself into a company in accordance with Part VIII of this Act.
(6)° The Commission may by notice to the society vary or revoke a direction
under this section.

(7) Ifasociety requests the Commission to notify it as to whether in the opinion
of the Commission it has complied with a direction under this section, the
Commission shall comply with the request.

(8) The Commission may issue to incorporated friendly societies (or to any
description of such societies) such general guidance as it thinks appropriate as to
circumstances in which a direction under this section is ot is not likely to be given.

(9) The Commission shall send to the central office a copy—

(a) ofadirection under this section;
(b) of a notice under subsection (6) above; or
(c) ofa notification under subsection (7) above;

and the central office shall keep a copy in the public file of the society.

MNOTES

Commencement. See the note to s 51 ante.

Sub-s (2): Activities of subsidiaries ... or bodies jointly controlled. As to the activities
which may be carried on by a subsidiary or jointly controlled body, see s 13 ante, Sch 7 post.

It may direct. As to the service of directions, see s 113 post; as to the right of appeal against the
Commission’s decision to give a direction under this seetion, or as to the steps specified in such a
direction, see s 58 post; as to the determination of such an appeal, see, in particular, s 59(5), (7)(d) post.

Sub-s {4): Direction under this section, etc. Sub-ss (4)~{9) above also apply to a direction in
respect of the supervision of group insurance business under s 55 post; see s 55(3) post.

Sub-s (5): Part VIII of this Act. le ss 85-92 and Sch 15. The relevant provisions are contained
inss 91,92, Sch 15 post.

Sub-s (6): By notice. As to the service of notices, see s 113 post.

Sub-s (9): Shall send . . . a copy. As to the form of documents to be sent to the central office and
for the power to prescribe fees for the inspection, etc of documents in the custody of the central office,
see s 114 post.

Public file, See 5 104 post. .

Definitions. For “the Commission”, see s 1{1) ante; for “control”, “joint control”, “jointly controlled
body” and “subsidiary”, see s 13(9) ante; for “the public file”, see s 104 post; for “incorporated friendly
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society”, see s 116 post; for “the central office” and “notice”, see s 119(1) post. Note as to “friendly
society group”, sub-s (1) above. .

55 Supervision of group insurance business

(1) This section applies where a friendly society carries on any group insurance
business providing benefits for or in respect of a group of persons who are not
members of the society.

(2) If it appears to the Commission that the business so carried on is or may
become disproportionate to the other activities of the society (including any group
insurance business carried on for the provision of benefits for or in respect of
persons who are members of the society), it may direct the society to take or
refrain from taking steps specified in the direction with a view to securing that the
group business in question ceases to be or does not become disproportionate.

(3) Subsections (4) to {9) of section 54 above shall apply in relation to a
direction under this section as they apply to a direction under that section.

NOTES

Commencement. See the note to s 47 ante,

Catries on . . . business. See the note “Carrying on . . . business” to s 7 ante.

It may direct. As to the service of directions, see s 113 post; as to the right of appeal against the
Commission’s decision to give a direction under this section, or as to the steps specified in such a
direction, see s 58 post; as to the determination of such an appeal. see, in particular, s 59(5), (7){d) post.

Definitions. For “the Commission”, see s 1{1) ante; for “group insurance business”, see s 11 ante;
for “friendly society”, see s 116 post.

56 Linked long-term insurance contracts

(1) Regulations may be made by the Commission, with the consent of the
Treasury, as respects the matters specified in subsection (2} below, in relation to
contracts made by friendly societies the effecting of which constitutes the carrying
on of insurance business falling within class IIl in head A in Schedule 2 to this Act.

(2) Regulations under this section may make provision for—

(a) restricting the descriptions of property or the indices of the value of
property by reference to which benefits under the contracts may be
determined;

(b) restricting the proportion of those benefits which may be determined
by reference to property of a specified description or a specified index;

(c) regulating the manner in which and the frequency with which property
of any description is to be valued for the purpose of determining those
benefits and the times at which reference 1s to be made for that purpose
to any index of the value of property;

(d) requiring friendly societies that enter into such contracts to appoint
valuers for carrying out valuations of property of any description for
the purpose of determining benefits under the contracts (being valuers
who comply with the prescribed requirement as to qualifications and
independence from the society) and to furnish the Commission with
the prescribed information in relation to such appointments;

{e) requiring societies that enter into such contracts to furnish in such
manner and at such times or intervals as may be prescribed such
information relating to the value of the benefits under the contracts as
may be prescribed, whether by sending notices to their members,
depositing statements with the Commission, publication in the press or
otherwise;

(f) requiring societies that enter into such contracts to furnish to the
Commission in such manner and at such times or intervals as may be
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prescribed, such information certified in such manner as may be
prescribed with respect to so much of their business as is concerned
with the contracts or with any class or description of the contracts, and
enabling the Commission to publish such information in such ways as
it thinks appropriate.

{3) Repulations made for the purposes of subsection (2){e)} above may, in
relation to notices required to be sent to members of riendly societies, impose
requirements {whether as to type, size, colour or disposition of lettering, quality
or colour of paper, or otherwise) for securing that such notices are easily legible.

(4) The Commission may, on the application of any friendly society, alter the
requirements of regulations under this section so as to adapt those requirements to
the circumstances of that society or to any particular kind of contract entered into
or proposed to be entered into by that society.

{5) Regulations under this section may, to such extent as may be specified in
them, apply in relation to contracts entered into before the coming into operation
of the regulations, including contracts entered into before the passing of this Act.

{6) In this section “prescribed” means prescribed by regulations under this
section.

NOTES

Commencement. See the note tos 51 ante.

Sub-s (1) : Treasury, See the note to s 1 ante.

Carrying on.. . business. See the note to s 7 ante.

Sub-s (2): Furnish. .. information. If it appears to the Commission that information furnished
to it on behalf of the society is false in a material particular, misleading or inaccurate, the Commission
may give a direction under s 40(1) ante; see s 40(3)(e) ante.

Sub-s (5) : Passing of this Act. This Act was passed, ie received the Royal Assent, on 16 March
1992.

Definitions. For “the Commission”, see s 1{1) ante; for “friendly society”, see s 116 post; for
“insurance business”, see s 117(1), (2) post; for “notice™, see s 119(1) post. Note as to “prescribed”, sub-s
(6) above.

Regulations under this section. The Friendly Societies (Insurance Business No 2) Regulations
1993, SI11993/2520.

For general provisions as to regulations, see s 121 post.

Covering of risks situated in another member State
57 Covering of risks situated in another member State
(1) Where a friendly society intends to cover any insurance risks falling within
any class of Head B of Schedule 2 to this Act which are siruated in a member State
other than the United Kingdom—
{a) through an establishment in the United Kingdom, or

{b) through an establishment in a member State other than that in which
the risks will be situated,

it shall before doing so give notice of its intention to the Commuission.
(2) The notice shall indicate—

(a) the member State in which the insurance is to be provided;

(b) the nature of the risks which the society intends to cover;

(c) the member state in which the establishment through which the risks
will be covered is situated.

(3) Where the society intends to cover risks situated in more than one member
State, the information specified above may be contained in a single notice but must
be set out separately for each member State.

{4) Where a society has duly notified the Commission of its intention to cover
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risks situated in another member State where administrative authorisation is
required to do so then, if the original notice related— : :

(a) only to risks in respect of which such authorisation is required; or
(b) only to risks in respect of which such authorisation is not required,

and the sociery subsequently intends to extend its activities to risks falling within
the other category, it shall before doing so (without prejudice to the generality of
the preceding provisions of this section) comply with subsections (1) to (3) above
in relation to those risks.

(5) A friendly society with the intention mentioned in subsection (1) above
may apply to the Commission for a certificate attesting—

{a) that the society possesses the minimum margin of solvency calculated
n accordance with Article 16 and 17 of the first general insurance
Directive, and

(b} that by virtue of this Act and the society’s authorisation under section
32 above, issued in accordance with Article 7(1) of that Directive, the
society is able to operate outside the member State of establishment.

(6) A friendly society with the intention mentioned in subsection (1) above in
respect of risks to be covered through an establishment in the United Kingdom
may apply to the Commission for a certificate—

(a) indicating the classes of insurance business which the society is authorised
to carry on in the United Kingdom; and

(b) stating that the Commission does not object to the society covering the
risks through such an establishment.

(7) The Commission shall, if it thinks an application under subsection {5) or (6)
above ought to be granted, issue the certificate.

(8) If the Commission refuses such an application it shall give notice to the
society of its decision and of the reasons for it.

(9} Expressions used in this section [and section 57A below] which are defined
in section 81A or 96A of the Insurance Companies Act 1982 have the same
meanings as they have for the purposes of that Act.

NOTES

The words in square brackets in sub-s (9) were inserted by the Friendly Societies (Amendment)
Regulations 1993, 51 1993/2519, reg 4(1).

Commencement. See the note tos 51 ante.

Member State. See the note tos 13 ante.

United Kingdom, See the note to s 14 ante.

Give notice. As to the service of notices, see s 113 pest.

Definitions. For “the Commission”, see s 1(1) ante; for “margin of solvency”, see s 48(5} ante; for
“friendly society™, se¢ s 116 post; for “insurance business”, see s 117(1}, (2) post; as to “class of insurance
business”, see s 117(3)—(5) post. By virtue of sub-s (9) above, as to “provision of insurance in a member
State”, see the Insurance Companies Act 1982, s 81A(1), Vol 22, title Insurance (Pt 2}, for "member
State of establishment”, see s 81A(2) of that Act, for “the first general insurance Directive”, see
s 96.A(1)(a) of that Act, for “establishment” and as to a company being “established in a member Stare”
see s 96A(2) of thar Act, and as to “the member State where the risk 1s situated”, see s 96 A(3) thereof,

Insurance Companies Act 1982, ss 81A, 96A. See Vol 22, title Insurance (Pt 2)

[57A Covering of commitments situated in another member State
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it shall before doing so give notice of its intention to the Commuission.
(2) The notice shall indicate—

{a) the member State in which the insurance is to be provided;

(b) the nature of the commitments which the society intends to cover;

(c) the member State in which the establishment through which the
commutmernts will be covered is situated.

(3) Where the society intends to cover commitments situated in more than one
member State, the information specified above may be contained in a single notice
but must be set out separately for each member State,

(4) Where a friendly society has duly notified the Commission of its intention
to cover commitments situated in another member State where administrative
authorisation is required to do so then, if the original notice related—

{a) only to commitments in respect of which such authorisation is required;
or
(b) only to commitments in respect of which such authorisation is not
required,
and the society subsequently intends to extend its activities to commitments falling
within the other category, it shall before doing so (without prejudice to the
generality of the preceding provisions of this section) comply with subsections (1)
to (3) above in relation to those commitments.

(5) A friendly society with the intention mentioned in subsection (1) above
may apply to the Commission for a certificate attesting—

(a) that the society possesses the minimum margin of solvency calculated
in accordance with Article 19 of the first life Directive, and

{b) that by virtue of this Act and the society’s authorisation under section
32 above, issued in accordance with Article 6(1) of that Directive, the
society is able to operate outside the member State of establishment,

{(6) A friendly society with the intention mentioned in subsection (1) above in
respect of commitments to be covered through an establishment in the United
Kingdom may apply to the Commission for a certificate—

(a) indicating the classes of insurance business which the society isauthorised
to carry on in the United Kingdom; and

(b) stating that the Commission does not object to the society covering the
commitments through such an establishment.

{7) The Commission shall, if it thinks an application under subsection (5) or (6)
above ought to be granted, issue the certificate.

(8) If the Commission refuses such an application it shall give notice to the
society of its deciston and of the reasons for it.

(9) In this section—

“commitment” does not include a commitment represented by insurance
business of class VII of Head A of Schedule 2 to this Act;
“friendly society” means a friendly society to which section 37(2) above

applies.]

NOTES

This secrion was inserted by the Friendly Societies {Amendment) Regulations 1993, 5119932519,
reg 4(2), with effect from 1 January 1994,

Sub-s (1): Member State. See the note to s 13 ante.

United Kingdormn. See the note to s 14 ante.

Give notice. As to the service of notices, see s 113 post.

Definitions. For “the Commission”, see s 1(1} ante; for “friendly society”, see s 116 post {and note
sub-s (9) above); for “commitment”, see s 117(1) post (and note sub-s (9) above); for “insurance
business”, see s 117(1), (2) post; as to “class of insurance business”, see s 117{3)~(5) post: as to “member
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St volezeithe commitment is situated”, see s 117(6) post; for “the first life Directive”, see s 119(1)
pox. Bry wiroue of s 57(9) ante, as to “provision of insurance in a member State”, see the Insurance
Compaanos ict 1982, s 81A(1), Vol 22, title Insurance (Pt 2), for “member Stare of establishment”,
see s SLALA) of that Act, as to the “covering of 2 commitment”, see s 81A(3)(c) thereof, and for
~cmblimhment”, see s 96A(2) of that Act, in the same title.

Appeals

58 Righits of appeal
{1} Mifriendly society which is aggrieved by a decision of the Commission—

) to refuse to grant authorisation under section 32 above,

) to impose conditions, or as to the conditions imposed, under section 34
or 36 above,

@) to withdraw authorisation under section 40 or 41 above,

¢d) to give a direction under section 51 above; or

(&) to give a direction to the society, or as to the steps specified in a
direction, under section 54 or 55 above,

may apppeal against the decision toa tribunal constituted in accordance with section
59 belowv.

(2) Mny person in relation to whom the Commission, in deciding to refuse to
grant amthorisation, to impose conditions or to withdraw authorisation—

(:a) makes a determination that he isnot a fit and proper person to hold or,
as the case may be, to remain in an office in the society in question, or
(b) imposes a requirement that he be removed from an office in the society,

may appeal against the decision so far as it relates to that determination or
reguire:ment.
(3) The withdrawal of a society’s authorisation shall not have effect—
{a) until the end of the period within which an appeal can be brought

against the Commission’s decision to withdraw that authorisation; and
(b) if such an appeal is brought, until it s determined or withdrawn.

(#) Where the Commission decides to refuse to grant authorisation to a society
on an application made in pursuance of a direction under section 39 above, the
society’s authorisation shall not expire under subsection (5) of that section—

(2) until the end of the period within which an appeal can be brought
against the decision not to grant authorisation; and
(b ifsuch an appeal is brought, until it ts determined or withdrawn.

(5) A direction under section 51, 54 or 55 above shall not have any effect
until—
(2) the end of the period within which an appeal can be brought against
the Commission’s decision to give the direction or as to any steps
specified in the direction; and p
(b) if such an appeal is brought, until it is determined or withdrawn.
(6) Subject to any order of the tribunal made under section 59(6) below, an

appeal under subsection (1)(b) or (2) above shall not affect the operation, pending
the determination of the appeal, of any condition which is the subject of the appeal.

(7) Subject to subsection (8) below, no determination of an appeal brought by
any person under subsection (2) above shall affect any decision of the Commission
on the ground of (or on grounds including) the determination made in relation to
that person o, as the case may be, the failure of the society to comply with the
requirement imposed in relation to that person.

(8) The tribunal may revoke a decision of the Commission to impose a
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condition which is the subject of an appeal under subsection (2) above in so far as
it seeks to prevent the person making the appeal from holding, or continuing to
hold, office in the society.

NOTES

Commencement, This section and ss 59-61, 80, 81, 83, 114 post were brought into force on 13
January 1993 by the Friendly Societies Act 1992 (Commencement No 3 and Transitional Provisions)
Order 1993, 81 1993/16 (made under s 126(2) post).

General Note. This section, which is loosely based on the recommendations in paras 6.27, 6.28 of
the Green Paper “Friendly Societies: A New Framework"” (Cm 919) (January 1990), makes provision
for an independent appeals procedure against the Commission's decisions.

Sub-s (1): Appeal. As o the costs, evidence and procedure on an appeal, see s 60 post; as to the
right of further appeal, see s 61 post.

The Income and Corporation Taxes Act 1988, ss 461 A~461C, Vol 44, title Taxation, introduce a
new exemption in respect of profits from business other than life or endowment business for
incorporated friendly societies which satisfy certain conditions, and provide a machinery for the
Commission to propose in certain circumstances withdrawing the tax exemption, for representations
1o be made in respect of the proposal and for an appeals procedure if the Commission decides to
withdraw the exemption. If the Commission so decides, the friendly society may appeal against the
decision to a tribunal constituted in accordance with s 59(2} post, and regulations may provide for
this section and ss 59-61 post to have effect in relation to such an appeal, with modifications if
necessacy (s 461C{6), (7) of the 1988 Act).

To a tribunal. An appeal tribunal constituted under this section is under the direct supervision of
the Council on Tribunals; see the Tribunals and Inquiries Act 1992, Sch 1, para 214, as inserted by
s 120(1), Sch 21, Pt [, paras 12, 15 post.

Sub-s (2}: Any person... may appeal, etc. For the right of the friendly society concerned to
be heard on the appeal, see s 60(2) post.

Sub-s (3): Until it is determined, etc. As to the determination of appeals, see 5 59 post.

Definitions, For “the Commission”, see s 1(1} ante; for “authorisation”, see s 32(9) ante; for
“friendly society”, see s 116 post; for “office”, see s 119(1) post.

59 Determination of appeals

(1) Where an appeal is brought under section 58 above, a tribunal to determine
the appeal shall be constituted in accordance with subsection (2) below.

{2) The tribunal shall consist of—

(a) a chairman appointed by the Lord Chancellor or, where the society
concerned has its registered office in Scotland, by the Lord Chancellor
in consultation with the Lord Advocate; and

(b) two other members appointed by the Tréasury.

(3) The chairman shall be a person who—

(a) hasaseven year general qualification, within the meaning of the Courts
and Legal Services Act 1990;

(b) is an advocate or solicitor in Scotland of at least seven years' standing;
or

(¢} isa member of the Bar of Northern Ireland or solicitor of the Supreme
Court of Northern Ireland of at least seven years standing;

and the other two members shall be persons appearing to the Treasury to have
experience of accountancy, the business of insurance or the business of friendly
societies.

(4) Subject to subsection (5) below, on any appeal against a decision of the
Commission the question for the determination of the tribunal shall be whether,
for the reasons adduced by the appellant, the decision was unlawful or not justified
by the evidence on which it was based.

(5) In the case of an appeal against a decision to give a direction under section
54 or 55 above—
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(a) the tribunal shall, on the evidence adduced before it, reconsider the
decision to give the direction and the steps specified in the direction
{according to the extent of the appeal);

(b) if the tribunal determines that such a direction should not be given, it
shall reverse the decision; and

(¢} if the tribunal determines that those steps should not be so specified, it
may give the Commiission such guidance as it thinks fit as to what the
appropriate steps might be.

(6) The tribunal may, on the application of the friendly society concerned,
order that the operation of any condition which is the subject of an appeal by the
society be suspended pending the determination of the appeal.

(7} The tribunal may confirm or reverse the decision which is the subject of
the appeal but shall not have power to vary it except by directing the
Commission—

(a) inthe case of an appeal against a decision to refuse to grant authorisation,
to determine conditions to which the grant of authorisation is to be
subject;

{(b) in the case of an appeal against the imposition of conditions or as to the
conditions imposed by the decision, to determine conditions or different
‘conditions subject to which the authorisation is to be granted or is to
continue, as the case may be;

(€) in the case of an appeal against a decision to withdraw authorisation, to
determine conditions or different conditions subject to which the
authorisation is to continue in force, as the case may be;

(d) in the case of an appeal against a decision as to the steps specified in a
direction under section 54 or 55 above, to determine, having taken
account of any guidance given under subsection (5) above, the steps
which are to be so specified.

(8) Where by virtue of subsection (7)(d) above the tribunal directs the
Commission to determine the steps to be specified in the direction, the society may
appeal against the steps so specified.

(9) Where by virtue of subsection (7) above the tribunal directs the Commission
to determine conditions or different conditions—

(a) the Commission shall in accordance with section 34 or 36 above impose
such conditions as it thinks fit; and

(a) paragraphs 7 and 8 of Schedule 13 to this Act shall apply subject to the
modifications made by paragraph 9 of that Schedule;

and the society may appeal to the tribunal against any condition so imposed.

(10) On any such appeal the tribunal may confirm or reverse the Commission’s
decision with respect to the conditions which are the subject of the appeal or may
direct the Commission to determine different conditions; and where by virtue of
this subsection the tribunal directs the Commission to determine different
conditions, subsection (9) above shall apply as it applies where the tribunal gives
such a direction by virtue of subsection (7) above.

(11) Where the tribunal reverses a decision of the Commission to refuse to
grant authorisation, it shall direct the Commission to grant it; and where the
tribunal reverses a decision of the Commission to make the grant of authorisation
subject to conditions, it shall direct the Commission to grant it unconditionally.

(12) Notice of a tribunal’s determination, together with a statement of its
reasons, shall be given to the appellant and to the Commission; and unless the
tribunal has directed the Commission to determine conditions or, in any other
case, the tribunal directs otherwise, the determination shall come into operation
when the notice is given to the appellant.
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(13} The Treasury may out of money provided by Parliament pay to the
persons appointed as members of a tribunal under this section such fees and
allowances in respect of expenses as the Treasury may determine and any other
expenses incurred for the purposes of this section.

NOTES

Commencement. 13 January 1993; see the note to s 58 ante.

Prospective amendment, The following subsection is inserted after sub-s (3) by the Judicial
Pensions and Retirement Act 1993, s 26{10), Sch 6, para 68, as from a day to be appointed under
s 31(2) of that Act, Vol 11, title Courts and Legal Services:

“(3A) A person shall not be appointed after the day on which he attains the age of 70 to be the
chairman of a tribunal under this section.”.

Sub-s {1): Where an appeal is brought, etc. As to the application of this section to 2n appeal
brought as the result of the Commission’s withdrawal of certain tax exemptions allowed to a friendly
society, see the second paragraph of the note “Appeal” to s 58 ante,

Tribunal. For provisions as to costs, procedure and evidence relating to an appeal 1o the tribunal,
see s 60 post; as to the right of further appeal, see s 61 post.

Sub-s (2) : Lord Chancellor. le the Lord High Chancellor of Great Britain; see the [nterpretation
Act 1978,5 5,5ch 1, Vol 41, title Statutes,

Registered office. The memorandum of an incorporated friendly society must specify the address
of its registered office; see s 5(6) ante, Sch 3, para 4(1){c) post.

Treasury. See the note 1o s 1 ante.

Sub-s {3): Supreme Court of Northern Ireland. le the Supreme Court of Judicature of
Northern Ireland; see the Interpretation Act 1978,s 5,5ch 1, Vol 41, ritle Statutes. For the constitution
of this court, see the Judicature (Northern Ireland) Act 1978, s 1, Vol 31, title Northern [reland (Pt 2).

Sub-s (12): Notice ... shall be given to the appellant. As to the service of notices, see s 113

oSt
P Definitions. For “the Commission”, see s 1(1} ante; for “authorisation”, see s 32(9) ante; for
“friendly society”, see s 116 post; for “notice”, see s 119(1) post.

Courts and Legal Services Act 1990. For the meaning of “seven year general qualification”, see

s 71(3) of that Act, Vol 11, title Courts and Legal Services.

60 Costs, procedure and evidence

{1} A tribunal may give such directions as it thinks fit for the payment of costs
or expenses by any party to an appeal.

(2) On an appeal under section 58(2) above the friendly society in relation to
which the determination was made, or upon which the requirement was imposed,
shall be entitled to be heard.

(3) The Treasury may make regulations with respect to appeals under section
58 above; and those regulations may in particular make provision—

{a} as to the period within which and the manner in which such appeals
are to be brought; '

{b) as to the manner in which such appeals are to be conducted, including
provision for any hearing to be held in private;

{c) for requiring any person, on tender of the necessary expenses of his
attendance, to attend and give evidence or produce documents in his
custody or under his control and for authorising the administration of
oaths to witnesses;

(d} for granting to any person such discovery or inspection of documents
or right to further particulars as might be granted by a county court in
England and Wales or Northern Ireland or, in Scotland, for granting
to any person such recovery or inspection of documents as might be
granted by the sheriff; .- _ :

(e} for enmabling an appellant to withdraw an appeal or the Commission to
withdraw its opposition to an appeal and for the consequences of any
such withdrawal;
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{f) for taxing or otherwise settling any costs or expenses directed to be
paid by the tribunal and for the enforcement of any such direction;

(g) for enabling any functions in relation to an appeal to be discharged by
the chairman of the tribunal; and '

(h) as to any other matter connected with such appeals.

(4) Regulations under this section with respect to appeals where the friendly
society concerned has its registered office in Scotland shall be made by the Lord
Advocate.

(5) A person who, having been required in accordance with regulations under
this section to attend and give evidence, fails without reasonable excuse to attend
or.give evidence shall be liable on summary conviction to a fine not exceeding
level 5 on the standard scale.

(6) A person who intentionally alters, suppresses, conceals, destroys or refuses
to produce any document which he has been required to produce in accordance
with regulations under this section, or which he is liable to be so required to
produce, shall be liable—

(a) on conviction on indictment, to imprisonment for a term not exceeding
two years or to a fine or both;

(b) on summary conviction, to a fine not exceeding the statutory
maximum,

NOTES

Commencement. 13 January 1993; see the note to s 58 ante.

Sub-s (1) : Tribunal. For the constitution of the tribunal, see s 59(2) ante.

As to the application of this section to an appeal brought as the result of the Commission’s
withdrawal of certain tax exemptions allowed to a friendly society, see the second paragraph of the
note “Appeal” to s 58 ante.

Sub-s (3): Treasury. See the note tos 1 ante.

In his custody or under his control. "Custody”™ means physical custody and “control” imports
the noticn of the power to direct what shall be done with the property in question, and these words
are intended to provide a clearer concept than “possession” which is 2 technical term of some difficulry;
see Warner v Metropolitan Police Comr [1969] 2 AC 256,[1968] 2 All ER 356, HL.

County court. le a court held, in relation to England and Wales, for a district under the County
Courts Act 1984; as to county court districts, see ss 1, 2 of the 1384 Act, Vol 11, title County Courts.
In relation to Northern Ireland, a county court is a court held for a division under the County Courts
(Northern Ireland) Order 1980, SI 1980/397 (INI 3); see the Interpretation Act 1978, 5 5, Sch i,
Vol 41, title Statutes.

England; Wales. See the note to s 23 ante.

Sub-s (4): Registered office. The memorandum of an incorporated friendly society must specify
the address of its registered office; see s 5(6) ante, Sch 3, para 4(1)(c) post.

Sub-s (5): Reasonable excuse. What is a reasonable excuse is largely a question of fact; cf Leck v
Epsom RDC [1922] 1 KB 383, [1922] AL ER Rep 784. Yet it is clear that ignorance of the statutory
provisions provides no reasonable excuse (¢f Aldridge v Warwickshire Coal Co Lid (1925) 133 LT 439,
CA}, nor does a mistaken view of the effect of those provisions (R v Philip Reid [1973] 3 AlL ER 1020,
{1973] 1 WLR 1283, CA). Quaere whether reliance on the advice of an expert can amount to a
reasonable excuse; see Saddleworth UDC v Aggregate and Sand Lid (1970) 69 LGR 103.

Since evidence of a reasonable excuse emerges, it is for the prosecution to eliminate the existence of
that defence to the satisfaction of the court; see R v Clarke [1969] 2 All ER 1008, [1969] 1 WLR
1109, CA.

Summary conviction; standard scale. See the notes to s 18 ante.

Sub-s {6): Shall be liable; conviction on indictment; fine; statutory maximum. See the
notes tos 31 ante.

Offences. As o the time limit for commencing proceedings, see s 107 post; as 1o offences by bodies
corporate, partnerships and unincorporated associations, see s 108 post; as to the defence of due
diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Definitions. For “the Commission”, see s 1(1} ante; for “friendly society”, see s 116 post.

Regulations under this section. The Friendly Societies Appeal Tribunal Regulations 1993, §I
199372002

For general provisions as to regulations, see s 121 post.

The power to make regulations under this section is exercisable only after consultation with the
Council on Tribunals; see the Tribunals and Inquiries Act 1992, 5 8(2), Vol 10, title Constitutional
Law, as amended by s 120(1), Sch 21, Pt 1, paras 12, 14(1) post.
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61 Further appeals on points of law

(1) An appeal shall lie to the High Court at the instance of the friendly society
or other person concerned or of the Commission on any question of law arising
from any decision of a tribunal under section 59 above; and if the court is of the
opinion that the decision was erroneous in law, it shall remit the matter to the
tribunal for rehearing and deterinination by it.

(2) In the application of this section to a friendly society whose registered office
is in Scotland or Northern Ireland, references to the High Court shall be construed
as references to the Court of Session or, as the case may be, the High Court in
Northern Ireland.

(3) No appeal to the Court of Appeal or to the Court of Appeal in Northern
[reland shall be brought from a decision under subsection (1) above except with
the leave of that court or of the court or judge from whose decision the appeal is
brought.

(4) An appeal shall lie, with the leave of the Court of Session or the House of
Lotds, from any decision of the Court of Session under this section, and such leave
may be given on such terms as to costs, expenses or otherwise as the Court of
Session ot the House of Lords may determine.

NOTES

Commencement. 13 January 1993; see the note tos 58 ante,

An appeal shall lie, etc. As ta the application of this section to an appeal brought as the resuit of
the Commission’s withdrawal of certain tax exemptions allowed to a friendly society, see the second
paragraph of the note “Appeal” to s 58 ante.

High Court; High Court in Northern Ireland. See the note to 5 25 ante.

Question of law. On whether a question is one of fact or law, see in particular Bracegirdle v Oxiley
(1947] KB 349, [1947] 1 All ER 126; Hemns v Wheeler (1948] 2KB 61, 92 Sol Jo 194, CA; Edwards
v Bairstow [1956] AC 14, [1955] 3 All ER 48, HL, Re Helbert Wagg & Co Ltd [1956] 1 Ch 323,
{1956] 1 Al ER 129: Chivers & Sons Ltd v Cambridge County Council [1957] 2 QB 68, [1957] 1 All
ER 882, CA; and Global Plant Ltd v Secretary of State for Health and Social Security [1972] 1 QB 139,
(1971] 3 All ER 385, Many of the cases on this question are itreconcilable; see, eg, the review of the
decisions in 62 LQR 248. The court may, however, treat as a question of fact what is described as a
question of law (Metropolitan Water Board v Kingston Union Assessment Committee [1925] 2 KB 509,
CA; affd sub nom Kingston Union Assessment Committee v Metropolitan Water Board [1926] AC 331,
{1926] All ER Rep 1, HL). A mixed question of law and fact is open to review by the court (Great
Western Rly Co v Bater [1922] 2 AC 1, HL).

Registered office. The memorandum of an incorporated friendly society must specify the address
of its registered office; see s 5(6) ante, Sch 3, para 4(1){c) post.

Court of Appeal; Court of Appeal in Northern Ireland. Ie, in relation to England and Wales,
Her Majesty’s Court of Appeal in England, or, in relation to Northern Ireland, Her Majesty’s Court
of Appeal in Northern Ireland; see the Interpretation Act 1978, 5 5, 5ch 1, Vol 41, title Statuces. For
the constitution of the Court of Appeal in England, see the Supreme Court Act 1981, s 2, and for its
1wo divisions, see s 3 of that Act, Vol 11, title Courts and Legal Services; for the constitution of the
Court of Appeal in Nocthern Ireland, see the Judicature (Northern Ireland) Act 1978, s 3, Vol 31,
titie Northern Ireland (Pt 2).

Definitions. For “the Commission”, see s 1(1) ante; for “friendly society”, see s 116 post.

Information
62 Powers to obtain information and documents etc

(1) This section applies to information, documents or other material, or
explanations of matters which relate to—

(a) the activities or the plans for future development of a friendly society;
or
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(b) the activities or the plans for future development of a subsidiary of or
body jointly controlled by an incorporated friendly society;

and, in relation to the imposition of requirements under this section, “the purposes
of its supervisory functions” means the purposes of the discharge by the
Commission of any-of its functions under this Act.

(2) This section does not authorise any requirement in relation to information,
documents or other material to be imposed on 2 subsidiary of or body jointly
controlled by an incorporated friendly society unless that subsidiary or body
carries on business in the United Kingdom; but a requiretnent may be imposed
under this section on a friendly society in relation to information, documents or
other material in the possession or control of a subsidiary of or body jointly
controlled by the society which does not carry on business iri the United Kingdom.

(3) Subject to subsection (2) above, the Commission may by notice to a friendly
society or to a subsidiary of, or body jointly controlled by, an incorporated
friendly society, require the body to which it is addressed—

(a) to furnish to it, within a specified period or at a specified time or times,
such specified information as the Commission considers it needs for the
purposes of its supervisory functions;

(b) to produce to it, at a specified time and place, such specified documents
or other material as the Commission considers it needs for the purposes
of its supervisory functions;

{c) to provide to it, within a specified period, such explanations of specified
matters as the Commission considers it needs for the purposes of its
supervisory functions;

(d) to furnish to it, within a specified period, a report by an accountant or
actuary approved by the Commission on, or on specified aspects of,
information or documents or other material furnished or produced to
the Commission.

(4) Where by virtue of subsection {3){a), (b) or (c) above the Commission has
power to require the furnishing of any information, the production of any
document or material or the provision of any explanation by a friendly society,
the Commission shall have the like power as regards any person who—

(a) isor has been an officer, employee or agent of the society, or
{(b) in the case of documents or material, appears to the Commission to
have the document or materijal in his possession or under his control.

(5} Where by virtue of subsection (3)(a), (b) or (c) above the Commission has
power to require the furnishing of any information, the production of any
document or material or the provision of any explanation by a subsidiary of or
body jointly controlled by an incorporated friendly society, the Commission shall
have the like power as regards any person who—

() is or has been an officer, employee or agent of the subsidiary or jointly
controlled body, or

(b) in the case of documents or material, appears to the Commission to
have the document or material in his possession or under his control.

(6) Where any person from whom production of a document or material is
required under subsection (4) or (3) above claims a lien on the document or
material, the production of it shall be without prejudice to the lien.

(7) Nothing in the foregoing provisions of this section shall compel the
production—

{a) bya barrister, solicitor, advocate or licensed conveyancer of a document
or material contained in a privileged communication or, in Scotland, a
communication which is protected from disclosure on the ground of
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confidentiality, made by him or to him in that capacity or the furnishing
of information contained in such communication so made;

(b) by a person who is not a barrister or solicitor of a document or material
contained in a communication made by him or to him which is
privileged by virtue of section 63 of the Courts and Legal Services Act
1990 or the furnishing of information contained in such a communi-
cation; or

(c) by an independent qualified conveyancer, an executry practitioner or a
recognised financial institution of a document or material contained in
a communication made by him or to him which is protected from
disclosure by virtue of section 22 of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990 or the furnishing of information
contained in such a2 communication.

(8) Where, by virtue of subsection (3), (4) or (5) above, the Commission
requires the production by a friendly society or other body or any other person of
documents or material, the Commission may—

(a) if the documents or material are not produced, require that person to
state, to the best of his knowledge and belief, where the documents or
material are;

(b) if the documents or material are produced, take copies of or extracts
from them and require that person or any other person who is or has
been an officer, employee or agent of the friendly society or other body,
as the case may be, to provide an explanation of the documents or
material.

(9) Any person who, when required to do so under this section, fails without
reasonable excuse to furnish any information ot report, to produce any documents
or material, or to provide any explanation or make any statement, shall be guilty
of an offence and liable on summary conviction—

(a) to a fine not exceeding level 5 on the standard scale; and

{b) in the case of a continuing offence, to an additional fine not exceeding
one tenth of that level for every day during which the offence continues.

(10) Any friendly society which furnishes any information, provides any
explanation or makes any statement which is false or misleading in a material
particular, shall be guilty of an offence and liable— '

fa) on conviction on indictment, to a fine; and
(b) onsummary conviction to a fine not exceeding the statutory maximum.

{11) Any person who knowingly or recklessly furnishes any information,
provides any explanation or makes any statement which is false or misleading in a
material particular shall be guilty of an offence and liable—

(a) onconviction on indictment, to imprisonment for a term not exceeding

2 years or to a fine or both; and
{(b) on summary conviction, to a fine not exceeding the statutory

maximuim.
{12) In this section—
“specified” means specified in a notice under this section; and
“agent”, in relation to a friendly society or a subsidiary of, or body jointly
controlled by, an incorporated friendly society, includes its bankers,
accountants, solicitors and auditors and the appropriate actuary.

NOTES -
Commencement. See the note to s 51 ante.
Sub-s (2) : Carries on business. See the note “Carrying on . . . business” to s 7 ante.
United Kingdom. See the note to s 14 ante. :
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Sub-s (3): Notice. As 10 the service of notices;see s 113 post.

Require the body ... . to furnish, etc. For the power of the Commission to exercise the powers
conferred by this section where a registered friendly scciety or an incorporated friendly society (being
a regulated friendly soeiety which is an authorised person) contravenes the Financial Services Act
1986, see Sch 11, para 26(1}, (2) to the 1986 Actante.

Such specified information, ete. It it appears to the Commission that information furnished 1o

on behalf of the society is false in 2 material particular, misieading or inaccurate, the Commission
may give a direction under s 40(1) ante; see s 40(3){e) anze.

Sub-s (4): Person. See the note to s 1 ante.

Under his control. See the note “In his custody or under his control” to s 60 ante.

Sub-s (5): Appears. See the note *Thinks fit” 10 s 4 ante.

Sub-s (9): Reasonable excuse. See the note to 5 60 ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 post; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 post; as to the
defence of due diligence, see s 109 Post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Summary conviction; standard scale. See the notes to 5 1B ante.

Every day during which the offence continues, See the note to s 20 ante.

Sub-s (10): Any friendly society which furnishes any information. Sce the note “Such
specified information” above.

False or misleading. It may be doubted whether the addition of the words “or misleading” is in
itself of great practical importance, for therc is authority for saying that information may be false
because it conveys a false imprestion although it is literally true; see R v Lord Kylsant [1932] 1 KB
442, [1931] AIl ER Rep 179, and R v Bishirgian [1936] 1 All ER 586. Yet there may be statements
which cannot create a wrong impression in the mind of 2 person of intelligence and education, but
are apt to mislead lesser or less tutored minds and which, therefore, are misleading though not false;
cf Eno v Dunn (1890) 15 App Cas 252 ar 258, per Lord Watson. Nevertheless it 1s obvious that the
abstract possibility that confusion may be created is not sufficient and that no information can be
regarded as misleading unless there is “a reasonable probability of confusion™; cf Re Bayer Products
Ltd's Applicarion [1947] 2 All ER 188 at 190, CA, per Lord Greene MR, On the other hand, the fact
that information is designed to mislead seems to give rise 10 a strong inference that it is likely to
achieve its aim; of Johnston v Qrr Ewing (1882) 7 App Cas 219 a1 230, 231, per Lord Blackburn.,

Whether or not gain or advantage accrues from the false or misleading information is irrelevant;
see Jones v Mearyard [1939) 1 Al ER 140; Stevens & Sieeds L1d and Evans v King [1943] 1 All ER 314:
Clear v Smith [1981] 1 WLR 399, [1980] Crim LR 246 and Barrass v Reeve [1980] 3 All ER 705,
[1981] 1 WLR 408.

Material particular. See the note ta s 40 ante.

Shall be... liable: conviction on indictment; fine; statutory maximum. See the notes to
s 31 ante.

Sub-s (11) : Knowingly. Knowiledge is an essential ingredient of the offence and must be proved
by the prosecution; see, in particular, Gaunront British Dristributors Led v Henry [1939] 2 KB 711,
[1939] 2 All ER 808, .

Knowledge includes the state of mind of 2 persen who shuts his eyes to the obvious; see James &
Son Ltd v Smee [1955] 1 QB 78 at 91, {1954] 3 Al ER 273 at 278 per Parker Joand Westminster Ciry
Councit v Croyalgrange Ltd [1986] 2 AIlER 353, [1986] 1 WLR 674, HL. Moreovet, there is authority
for saying that where a person deliberately refrains from making inquiries the results of which he
might not care 1o have, this constirntes in law actnal knowledge of the facts in question; see Knox »
Boyd 1941 JC 82 at 86; Taylor's Central Garages (Exeter) Ltd v Roper (1951) 115 JP 445 at 449, 450,
[1951] WN 383 per Devlin 15 and Westminster City Conncif v Croyalgrange Lid above; and see also
Mallen v Allon [1964) 1 QB 385 at 394, [1963] 3 All ER 843 at 847. Yer mere neglect to ascertain
what could have been found our by making reasonable inquiries is not tantamount to knowledge; see
Taylor's Central Garages (Exeter) Lid v Roper above per Devlin [, and of London Computator Ltd v
Seymour [1944] 2 AN ER 11; but see also Mallon Allon above,

As to when the knowledge of an employee or agent may be imputed to his employer or principal,
see 11(1) Halsbury’s Laws (4th edn reissue) para 55,

Recklessly. A person is reckless if he does an act which in fact involves an obvious and serious risk
of harmful consequences and either (i} he fails to give any thought ro the possibility of there being any
such risk, or (i} having recognised that there is some risk invelved, he nonetheless goes on to take it;
see R v Lawrence [1982] AC 5310 at 527, f1981] 1 Al ER 974 at 982, FIL, and Metropolitan Police Comr
v Caldwell [1982) AC 341 at 354, sub nom R v Caldwell [1981} 1 AI' ER 961 a1 967, HL, per Lord
Diplock. A risk is “obvious”™ if it is obvious to an ordinary prudent individual rather than obvious to
the particular accused having regard to his age, mental capacity and experience; see Elliotr v C (a
minor) [1983] 2 All ER 1005, (1983] 1 WLR 939,and R » Rogers (1984) 149 JP 89, sub nom R v
R (Stephenr Maleolm} 79 Cr App Rep 334, CA. See further 11(1) Halsbury’s Laws (4th edn reissue)
paras 14, 15,

Definitions. For “the Commission”, see s 1(1} ante; for “jointly controlled body” and “subsidiary”,
see s 13(9) ante; for “friendly society” and “incorporated friendly society”, see s 116 post; for “actoary”,
“the appropriate actuary”, “notice” and “officer”, see s 119(1) post. Note as to “the purposes of its
supervisory functions”, sub-s (1) above, and as to “specified” and “agent”, sub-s {12) above,
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Courts and Legal Services Act 1990, s 63. See Vol 11, ritle Courts and Legal Services.
Law Reform (Miscellzneous Provisions} (Scotland) Act 1990. 1990 ¢ 40; not printed in this

work.

63 Confidentiality of certain information

(1) Subject to section 64 below, no restricted information which relates to the
business or other affairs of a friendly society, a registered branch of a friendly
society or any other person shall be disclosed (otherwise than to an officer or
employee of the primary recipient) by—

{a) the primary recipient; or

(b) any person obtaining the information directly or indirectly from him,
without the consent of the person from whom the primary recipient obtained the
information and, if different, the person to whom it relates.

(2) For the purposes of this section—

“the primary recipient” means the Commission, the Chief Registrar, the
central office or any officer or servant of any such person; and

“restricted information” means information which is obtained by the
primary recipient for the purposes of, or in the discharge of his functions
under, this Act or the 1974 Act; :

but information shall not be treated as restricted information if it has been made
available to the public by virtue of being disclosed in any circumstances in which,
or for any purpose for which, disclosure is not precluded by this section.

(3) Any information disclosed to the Commission or the Chief Registrar by an
overseas regulatory authority (within the meaning of section 64 below) shall be
treated as restricted information for the purposes of this section.

(4) A person who discloses information in contravention of this section shall be
guilty of an offence and liable—

(a) onconviction on indictment, to imprisonment for a term not exceeding
two years or to a fine or both; and

(b) on summary conviction, to imprisonment for a term not exceeding
three months or to a fine not exceeding the statutory maximum, or
both.

NOTES

Commencement. See the note tos 51 ante.

Sub-s (1) : No restricted information . . . shall be disclosed. For exceptions from restrictions
on disclosure, see s 64 post.

Person. See the note to s 1 ante.

Sub-s (2): Public. For cases on the meaning of “public”, “the public” and “member of the public”
in various comtexts, see Tatem Steatn Navigation Co Ltd v IRC [1941] 2 KB 194,[1941] 2 AllER 616,
CA: Income Tax Comr v Bjordal [1955] AC 309, [1955] 1 AN ER 401, PC; DPP v Milbanke Tours Ltd
[1960] 2 All ER 467; Morrisons Holdings Ltd v [RC [1966] 1 AlLER 789, (196611 WLR 553; IRCv
Park Investments Ltd [1966] Ch 701, [1966] 2 All ER 785, CA; R v Delfmayne [1970] 2 QB 170,
[1969] 2 All ER 980, CA; Beynon v Caerphilly Lower Licensing Justices [1970] 1 All ER 618, (1969)
114 Sol Jo 90; and A-G's Reference (No 2 of 1977) [1978] 2 AIER 646,[1978] 1 WLR 290, CA.

Sub-s {(4): Shall be ... liable; conviction on indictment; fine; statutory maximum. See
the notes to s 31 ante.

Guilty of an offence. As ro the time limit for commencing proceedings, see s 107 post; as to
offences by bodies corporate, partnerships and unincorporated assaciations, se¢ § 108 post; as to the
defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Sumtmary conviction. See the note to s 18 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “friendly society” and “registered branch”,
see s 116 post; for “the central office”, “the Chief Registrar” and “officer”, see s 119{1} post. Note as to
“the primary recipient” and “restricted information”, sub-s (2) above.

1974 Act. [e the Friendly Sccieties Act 1974 ante; see s 119(1) post.
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64 Exceptions from restrictions on disclosure

(1) Information which is restricted information for the pu.rposes of section 63
above may be disclosed—

()
(b)
(©

(d)

(g)

(h)

(D)

to any person with a view to the institution of, or otherwise for the
purposes of, relevant proceedings;

if it is information which is or has been available to the public from
other sources;

in the form of a summary or collection of information so framed as not
to enable information related to any particular body or person to be
ascertained from it;

to the extent that it is information which is provided for the purpose,
under any provision of this Act or the 1974 Act, of its being made
available to the public in any manner;

in pursuance of any Community obligation;

for the purpose of facilitating the discharge by the Commission, the
Chief Registrar or the central office of any of their functions under this
Actor the 1974 Act;

to the Treasury, if the disclosure 1s made for the purpose of facilitating
the discharge of any functions of the Treasury under this Act or the
1974 Act or otherwise in the interests of members of friendly societies
or in the public interest;

for the purpose of enabling or assisting any person appointed investigator
under section 65 below or inspector under section 66 below to discharge
his duties under that section; or

for the purpose of facilitating the discharge by the auditors of a friendly
society of their duties to the Commission.

(2) For the purposes of subsection (1)(a) above “relevant proceedings” are—

(a)
(b)

(c)

any criminal proceedings;

any civil proceedings by or at the relation of or against the Commission
or the Chief Registrar arising out of the discharge of any of their
functions under this Act ot the 1974 Act;

any disciplinary proceedings relating to—

(i) the exercise by a solicitor, auditor, accountant, actuary or valuer of
his professional duties;
(if) the discharge by 2 public servant of his duries;

and in paragraph (c) above “public servant” means an officer or servant of the
Crown (including an officer or servant of the Crown in right of Her Majesty’s
Government in Northern Ireland) or of any public or other authority designated
for the purpose by order made by the Treasury.

(3) Nothing in section 63 above prohibits the disclosure of information to the
Secretary of State or the Department of Economic Development in Northern
Ireland in circumstances where it is desirable or expedient—

()
(b)

that the information should be disclosed in the interests of members of
a friendly society or in the public interest; or

it is desirable or expedient that the information should be disclosed for
the purpose of facilitating the discharge—

(i) by the Secretary of State, of any functions of his under the
enactments relating to companies, insurance companies, or
insolvency or under the Financial Services Act 1986 or any
provision of Parts II, Il or VII of the Companies Act 1989; or

(ii) by the Department, of any of its functions relating to companies
or insolvency, or under Part HI of the Companies (Northern
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freland) Order 1990 or Part Il or V of the Companies (No. 2)
(Northern Ireland) Order 1990;

nor does that section prohibit further disclosure of the information by the Secretary
of State or the Department with the consent of the Commission.

[(3A} Nothing in section 63 above prohibits the disclosure of information to
the Treasury in circumstances where it is desirable or expedient that the
information should be disclosed for the purpose of facilitating the discharge by the
Treasury of any functions of theirs under the Financial Services Act 1986 or under
Part 11l or Part VII of the Companies Act 1989 nor does that section prohibit
further disclosure of the information by the Treasury with the consent of the
Commission. ]

(4) Nothing in section 63 above prohibits the disclosure of information to an
authority mentioned in subsection (5) below (a “relevant authority”) in
circumstances where, in the opinion of the Comumission, it is desirable or expedient
that the information should be disclosed—

(2) in the interests of members of a friendly society or in the public interest;
or

(b} with a view to facilitating the discharge by the authority, of any
functions of the authority (including functions in relation to
proceedings) mentioned in that subsection (“relevant functions™);

nor does that section prohibit further disclosure of the information, with the
consent of the Commission.

(5) The relevant authorities mentioned in subsection (4) above and the relevant
functions in relation to each such authority, are as follows—

Authority Functions

An inspector appointed under Part XIV  Functions under that Part or that
of the Companies Act 1985, Part XV section or Article.
of the Companies (Northern Ireland)
Order 1986 or section 94 or 177 of
the Financial Services Act 1986.
A person authorised to exercise powers  Functions under that section or Article.
under section 44 of the Insurance
Companies Act 1982, section 447 of
the Companies Act 1985, section 106 .
of the Financial Services Act 1986 or
section 84 of the Companies Act
1989 or Article 440 of the Companies
(Northern Ireland) Order 1986.

The Policyholders Protection Board. Functions under the Policyholders

Protection Act 1975.
A designated agency within the mean-  Functions under that Act or Part VII
ing of the Financial Services Act of the Companies Act 1989.
1986.
A transferee body or the competent Functions under that Act.
authority within the meaning of the
Financial Services Act 1986.
A body administering a scheme under  Functions under the scheme.
section 54 of the Financial Services
Act 1986.

A recognised self-regulating organisa-
tion, recognised professional bedy,
recognised investment exchange, re-
cognised clearing house, or recog-
nised self-regulating organisation for

Functions in its capacity as an organi-
sation, body, exchange or clearing
house recognised under that Act.
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Authority Functions

friendly societies (within the meaning
of the Financial Services Act 1986).

The Bank of England. Functions under the Banking Act 1987

and any other functions.
A body established by order under Functionsunder Part Il of that Act.
section 46 of the Companies Act
1989.
A recognised supervisory or qualifying  Functions as such a body.
body within the meaning of Part II
of the Companies Act 1989,
The Industrial Assurance Commis- Functions under the enactments relat-
sioner for Northern Ireland. ing to industrial assurance,
The Insurance Brokers Registration Functionsunder the Insurance Brokers
Council. {Registration) Act 1977.
The Official Receiver or the Official Functions under the enactments relat-
Receiver for Northern Ireland. ing to insolvency.
A recognised professional body (within ~ Functions in its capacity as such a body
the meaning of section 391 of the under that Act.
Insolvency Act 1986}
The Building Societies Commission.
Act 1986.
The Director-General of Fair Trading.  Functions under the Financial Services
Act 1986,
(6) The Commission, with the consent of the Treasury, may by order—
(a) amend the Table in subsection (5) above so as to—
(i) add any public or other authority to the Table and specify the
relevant functions of that authority;
(if) remove any authority from the Table; or
(iii) add functions to, or remove functions from, those which are
relevant functions in relation to an authority specified in the Table;
(b) restrict the circumstances in which information may, by virtue of
subsection (4) above, be disclosed or further disclosed; and
(c) impose conditions subject to which the information may be disclosed
or further disclosed.
(7) Nothing in section 63 above prohibits the disclosure to an overseas
regulatory authority of information for the purpose of assisting that authority in
the discharge of its functions.
(8) In thissection—

“authority” includes any body (corporate or unincorporate) which is
charged with the regulation of the carrying on of any description of
financial or insurance business or the practice of any profession to which
the carrying on of such business is incidental;

“overseas regulatory authority” means any government department or
public or other authority in a country or territory outside the United
Kingdom which is charged under the law of that country or territory
with the regulation of companies, insurance companies, financial
services, banking or any business corresponding to the business which
may be carried on by friendly societies (or their subsidiaries); and

“regulation”, in relation to any public or other authority, means regulation
in the public interest or for the protection of private interests.

NOTES
Sub-s (3A) was inserted by the Transfer of Functions {Financial Services) Order 1992, 51 1992/
1315, art 10{1), Sch 4, para 14.
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Commencement. See the note to s 51 ante.

Sub-s (1) : Person. See the note to's 1 ante.

Public. See the note tos 63 ante.

Community obligation. For meaning, see the European Communities Act 1972, Sch 1, Pt I,
Vol 17, title European Communities, as applied by the Interpretation Act 1978, 55, Sch 1, Vol 41,
title Statutes.

Treasury. See the note to s 1 ante.

Public interest. As respects the similar expression “naticnal interest” it was suggested by
Mackinnon | in Conseit Iron Co Ltd v Clavering Trustees (1934) unreported; revsd [1935] 2 KB 42,
CA. that it may be considered as something which is to be distinguished from the private interest of
individuals; that the expressian is akin to the ecortomic doctrine of “the greatest good of the greatest
number”. It is submitted that “public interest” is synonymous with “public benefit”. In A-G v Terry
(1874) 9 Ch App 423 at 427, 428, Sir George Jessel MR said that “public benefit” must involve a
direct benefit.

The question whether a particular thing is in the public interest is a question of the times and is a
question of fact (cf Re Amalgamated Anthracite Collieries Ltd’s Application (1927) 43 TLR 672). Itis to
be decided in the light of all the circumstances and conditions as they exist at the present time
notwithstanding that they would probably not have been specifically envisaged by the legislature
when this Act was passed (Carnwright v Post Office [1968] 2 QB 439, [1968] 2 Al ER 646 at 651 ; affd
[1969] 2 QB 62, [1969] 1 All ER 421, CA).

The auditors of a friendly society. See, generally, s 72, 5ch 14 paost.

Sub-s (3): Secretary of State. le one of Her Majesty’s Principal Secretaries of State; see the
Interpretation Act 1978,s 5, Sch 1, Vol 41, title Statutes. The Secrerary of State here concerned is the
Secretary of State for Trade and Industry.

Sub-s (4) : Opinion. See the note “Thinks fit” to s 4 ante.

Sub-s (5): Bank of England. For meaning, see the Interpretation Act 1978,55, Sch 1, Vol 41,
titke Statutes; and for the legislation relating to the Bank of England, see Vol 4, title Banking.

Industrial Assurance Cormnmissioner for Northern Ireland. As to this Commissioner, see the
Industrial Assurance (Northern Ireland) Order 1979, S11979/1574 (NI 13).

Director General of Fair Trading. Thvs officer is appointed under the Fair Trading Act 1973,
s 1, Vol 47, title Trade and Industry (Pt 1).

Sub-s (8} : United Kingdom. See the note to s 14 ante.

Definitions. For “the Commission”, see s 1{1) ante; for “subsidiary”, see s 13(9) ante; for “friendly
society”, see s 116 post; for “insurance business”, see s 117(1), (2) post; for “actuary”, “the central office”
and “the Chief Registrar”, see s 119(1) post. Note as to “authority”, “overseas regulatory authoricy”
and “regulation”, sub-s (8) above.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1} post.

Financial Services Act 1986. For ss 54, 94, 106, see Vol 30, title Money (Pt 1); for s 177, see
Vol 8, title Companies. For the meaning of “designated agency”, see s 114(3) of that Act, Vol 30, title
Money (Pt1); for “competent authority”, “recognised clearing house”, “tecognised investment
exchange”, “recognised professional body”, and “recognised self-regulating organisation”, see 207(1) of
chat Act, Vol 30, title Money (Pt 1); for “recognised self-regulating organisation for friendly societies,
see s 140 of, Sch 11, para 1 to, that Act ante; for “transferee body”, see s 140 of, Sch 11, para 28(4) to,
that Act ante.

Companies Act 1989. For Pt [L,s 46, see Vol 8, title Companies; for Pt VII, s 84, see Vol 30, title
Money (Pt 1); for Pt I11, see Vol 8, title Companies, and Vol 30, title Maney (Pt 1). For the meaning
of “recognised supervisory body”, see s 30(5) of, 5ch 11 to, that Act, and for “recognised qualifying
bedy”, see s 32(4) of, Sch 12 to, that Act, Vol 8, title Companies.

Companies (Northern Ireland) Order 1990. SI 1990/593 (N1 3).

Companies (No 2) (Northern Ireland) Order 1990. SI 19901504 (NI 10).

Companies Act 1985, Pt XIV, s 447. See Vol 8, title Companies.

Companies (Northern Ireland) Order 1986. 51 19861032 (NI 6).

Insurance Companies Act 1982, s 44. See Vol 22, title Insurance (Pt 2).

Policyholders Protection Act 1975. See Vol 22, title Insurance (Pt 1). For the establishment and
functions of the Policyholders Protection Board, see s 1 thereof, as amended, tagether with certain
other provisions of that Act, by s 97, Sch 17 post.

Banking Act 1987. S¢e Vol 4, title Banking.

Insurance Brokers (Registration) Act 1977. See Vol 22, title Insurance {Pt1). For the
establishment of the Insurance Brokers Registration Council, see s 1 thereof.

Insolvency Act 1986, s 391. See Vol 4, title Bankruptcy and Insolvency. For provisions as to
official receivers, see 55 399—401 of that Act.

Building Societies Act 1986. See Vol 5, title Building Societies. For the establishment of the
Building Societies Commission, see s 1 thereof.

Orders under this section. Up to | June 1994 no orders had been made under sub-ss (2). (6)
abave.

For general provisions as to orders, see s 121 ‘post.
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Inspections et
65 Investigations on behalf of Commission

(1} If it appears to the Commission desirable to do so for the purpose of its
supervisory functions in relation to a friendly society, the Commission may
appoirit one or more competent persons to investigate and report to it on the state
and conduct of the activities of the society, or any particular aspect of those
activities.

(2) Ifa person appointed under subsection (1) above thinks it necessary for the
purposes of his investigation, he may also investigate the activities of any body
corporate which is or has at any relevant time been a subsidiary of, or jointly
controlled by, the society under investigation.

(3) Itshall be the duty of every person who is or has been an officer, employee
and agent of a friendly society or other body which is under investigation—

(a) to produce to the persons appointed under subsection (1) above all
records, books and papers relating to the body concerned which are in
his custody or power; and

{b) toattend before those persons when required to do so;

(c) to answer any question which is put to him by those persons with
respect to any friendly society or other body which is under
investigation,

and otherwise to give to those persons all assistance in connection with the
investigation which he is reasonably able to give.

{(4) A person who, without reasonable excuse—

(a) fails to produce any records, books or papers which it is his duty to
produce under subsection (3)(a) above; or
(b} fails to comply with his duty under subsection (3)(b) or (c) above;

shall be guilty of an offence and liable on summary conviction to a fine not
exceeding level 5 on the standard seale.

(5) A person who is or has been an officer, employee or agent of a friendly
society or other body and who knowingly or recklessly furnishes to any person
appointed under subsection (1) above any information which is false or misleading
in a material particular, shall be guilty of an offence and liable—

{a) onconviction on indictment, to imprisonment for a term not exceeding
two years or to a fine or both; and

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

{6) In this section—

“agent”, in relation to a friendly society or other body whose activities are
under investigation, includes its bankers, accountants, solicitors and
auditors and the appropriate actuary;

“the purposes of its supervisory functions”, in relation to the Commission,
has the same meaning as in section 62 above.

NOTES

Commencement. See the note to s 51 ante.

Sub-s (1): Appears. S¢e the note “Thinks fit” to s 4 ante.

Appoint ... competent persons. information which is restricted information for the purposes
of s 63 ante may be disclosed for the purpose of enabling or assisting any person appointed investigator
under this section; see s 64(1)(h) ante.

On a reference made under Sch 10, para 35(1) post, the Commission must exercise its power under
sub-s (1) above and answers given to questions put in the exercise of the powers conferred by this
section on an investigator may be used in evidence; see para 35(2), (3} of that Schedule post.
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of the Friendly Societies Act 1974) on receiving a report from a person appointed under this section
ot upon an investigation under this section, see ss 87, 95A of that Act ante.

For the power of the Commission to exercise the powers conferred by this section where a
registered friendly society or an incorporated friendly society (being a regulated friendly society
which is an aurhorised person) contravenes the Financial Services Act 1986, see Sch 11, para 26(1), (2)
to the 1986 Act ante.

Sub-s (2): Body corporate. See the note “Bodies corporate” to s 7 ante,

Sub-s (3): In his custody. See the note “In his custody or under his control” to s 60 ante.

Sub-s (4): Reasonable excuse. See the note to s 60 ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 post; as to
offences by bodies corporate, partnerships and unincorporated assaciations, see s 108 post; as to the
defence of due diligence, see s t09 post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Summary conviction; standard scale, See the notes to s 18 ante.

Sub-s (3): Knowingly; recklessly; false or misieading. See the notes to 5 62 ante.

Furnishes. . . any information, etc, If it appears to the Cornnission that information furnished
to it on behalf of the society is false in a material particular, misleading or inaccurate, the Commission
may give a direction under s 40(1) ante; see s 40(3)(e) ante.

Material particular. See the note to s 40 ante.

Shall be .. . liable; conviction on indictment; fine; statutory maximum. See the notes to
s 31 ante.

Sub-s (6) : Auditors. See, generally, s 72, Sch 14 post.

Inspection of industrial assurance companies. The pewers given by this Part of this Act {ie
Pt V (ss 44—67)) to a person appointed to investigate a friendly society may be exercised by the
Commission, or any inspector appointed by it for the purpose, in respect of an industrial assurance
company; see the Industrial Assurance Act 1923,5 17(1) ante.

Definitions. For “the Commission”, see s 1{1) ante; for “subsidiary” and “jointly controlled body”,
see s 13(9) ante; for “the purposes of its supervisory functions”, see (by virtue of sub=s (6) above),
s 62(1) ante; for “friendly society”, see s 116 post; for “the appropriate actuary” and “officet™, see
s 119(1) post. Note as to “agent”, sub-s (6) above.

66 Inspections and special meetings: general

(1) In the circumstances mentioned in subsection (2) below, the Commission
may—
{a) appoint one or more competent inspectors to investigate and report on
the affairs of a friendly society; or
{b) call a special meeting of a friendly society to consider its affairs; or
{c} appoint (whether on the same or on different occasions) an inspector or
inspectors and call a special meeting for those purposes; :

and, in the circumstances mentioned in subsection (3) below, the investigation or
consideration may extend to the affairs of any body corporate which is or at any
relevant time has been a subsidiary of or jointly controlled by the society
conicerned.

(2) The powers conferred by subsection (1) above may be exercised either—

(a) on the application of the requisite number of members of the society

concerned; or
(b) where the Commission is of the opinion that an investigation should
be held into the affairs of the society, or that the affairs of the society
call for consideration by a meeting of its members;
but paragraph (a) above shall not apply to a registered society with branches
(regardless of the number of members) except with the consent of the central body
of that society.

(3) The powers conferred by subsection (1) above may be exercised so as to
extend the investigation or consideration to the affairs of a body which is or has
been a subsidiary of or jointly controlled by a friendly society either—

{a) where an application referred to in subsection (2)(a) above so requests;
or

{b) where the Commission is of the opinion that it is necessary for the
purposes of the investigation into or consideration of the affairs of the
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friendly society that the affairs of the subsidiary or other body should
also be investigated or considered.

{4) Where the inspectors are of the opinion mentioned in subsection (3)(b)
above in relation to a subsidiary of or a body jointly controlled by the society
under investigation they may, with the consent of the Commission, extend their
investigation to the affairs of the subsidiary or other body and make their report
accordingly.

(5) For the purposes of subsections (1) to (3) above the requisite number of
members—

(a) in the case of a friendly society having more than 1,000 members, is
100; and

(b) in the case of any other friendly society, is one-tenth of the whole
number of members of the society.

{6) Where an application is made as mentioned in subsection (2} above—

{a} the application shall be supported by such evidence as the Commission
may require for the purpose of showing that the applicants have good
reason for making the application and are not actuated by malicious,
frivolous, vexatious or scandalous motives;

(b) such notice of the application shall be given to the society concerned

and, if the application extends to the affairs of a subsidiary of or body -

jointly controlled by that society, to that subsidiary or other body, as
the Commission may direct;

(c} the Commission may require the applicants to give security for payment
of the costs of the investigation or meeting before the inspector is
appointed or the meeting is called subject, in the case of the costs of an
investigation, to anamount not exceeding the corresponding Companies
Act limit; and

(d) asregards the expenses of or incidental to the investigation or meeting—

(i) in the case of an investigation (in whichever way instituted), the
expenses shall be defrayed in the first instance by the Commission
but without prejudice to its rights to contribution under section
67(10) below;

(i1) in the case of a meeting, the expenses shall be defrayed by the
applicants, or out of the funds of the society, or by the members or
ofhcers or former members or officers of the society, in such
proportions as the Commission may direct.

(7) Before exercising its powers under subsection (1) above in a case falling
within subsection (2)(b) above, the Commission shall inform the society of the
action which it proposes to take and the grounds for that action, and the society
shall, within 14 days of receiving the information, be entitled to give the
Commission an explanatory statement in writing by way of a reply.

(8) Where the Commission proposes to exercise its powers under subsection
(1) above in a case falling within subsection (3)(b) abave, subsection (7) above
shall apply in relation to the subsidiary or jointly controlled body as it applies in
relation to the society.

(9) Inspectors appointed under this section shall, in addition to having the
powers which are necessary for or incidental to the discharge of their functions
under this section, have the power specified in section 67 below.

(10) Where a special meeting is called under this section—
(2) the Commission may—

(i) direct at what time and place the meeting is to be held and what
matters are to be discussed and determined at the meeting; and

(i) directw
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(ii} direct which members may attend and vote at the meeting,

and may give such other directions as it thinks fit with respect to the call,

holding and conduct of the meeting;

(b) the Commission may appoint a person to be chairman at the meeting
or, in default of such an appointment, the meeting may appoint its own

chatrman;
(c) the meeting shall have all the powers of a meeiing called according to

the rules of the society;

and the provisions of this subsection and any direction given under it shall have
effect notwithstanding anything in the rules of the society.

(11) In this section “the corresponding Companies Act limit”, in relation to
security for the payment of the costs of an investigation, is £5,000 or such other
sum as is specified for the time being in an order under section 431(4) of the
Companies Act 1985 or Article 424(4) of the Companies (Northern Ireland)
Order 1986.

NOTES
Commencement, See the note to'5 51 ante.
Sub-s (1): Appoint ... competent inspectors, etc. For the power of the Commission to

exercise the powers conferred by this section where a registered friendly society or an incorporated
friendly society (being a regulated friendly society which is an authorised person) contravenes the
Financial Services Act 1986, see Sch 11, para 26(1), (2) 1o the 1986 Act ante.

Information which is restricted information for the purposes of s 63 ante may be disclosed for the
purpose of enabling or assisting any person appointed inspector under this section; see s 64(1)(h) ante.

Body corporate. See the note “Bodies corporate” to s 7 ante.

Sub-s (2) : Opinion. See the note “Thinks fit” to s 4 ante,

Sub-s (6) : Notice; direct. As to the service of notices and directions, sce s 113 post.

Sub-s (7): Within 14 days of, etc. See the note “Within 7 days of, etc” tos 18 ante.

Writing. See the note “Written” tos 17 ante.

Sub-s (10) : Thinks fit. See the note to s 4 ante.

Rules of the society. See s 5(6) ante, Sch 3 post. As to the calling and holding of meetings, see, in
particular, para 5(3), Table, para 11 of that Schedule post.

Inspection of industrial assurance companies. Cf the note to s 65 ante.

Definitions. For “the Commission”, see s 1{1) ante; for *joint conzrol”, “jointly controlled body”
and “subsidiary”, see s 13(9) ante; for “friendly society” and “registered friendly society”, see s 116
past; for “notice” and “officer”, see s 119(1) post. Note as to “the corresponding Compantes Act limit”,
sub-s {11) above.

Companies Act 1985, s 431(4). See Vol 8, title Companies,

Companies (Northern Ireland) Order 1986. ST 198671032 (N1 6).

\

67 Inspections: supplementary provision

(1) In this section—
“the body under investigation” means—

(i) the friendly society whose affairs are the subject of the investigation,

or
(ii) the friendly society, and each subsidiary of or body jointly
controlled by the society, whose affairs are so subject,

as the case may be;

“the inspectors” means the person appointed by the Commission under
section 66 above to conduct the investigation;
“the investigation” means the investigation under section 66 above which
the inspectors have been appointed to hold;
and references to officers, employees or agents include past, as well as present,

officers, employees or agents; and “agents”, in relation to a friendly society or any
subsidiary of or body jointly controlled by an incorporated friendly society,
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includes its bankers, accountants, solicitors and auditors and the appropriate
actuary.

(2) When the inspectors have been appointed, it is the duty of all officers,
employees and agents of the body under investigation—

(a) to produce to the inspectors all documents and material of or relating
to the body under investigation which are in their custody or power;

(b) to atrend before the inspectors when required to do so; and

(c) otherwise to give the inspectors all assistance in connection with the
investigation which they are reasonably able to give.

(3) If the inspectors consider that a person other than an officer, employee or
agent of the body under investigation is or may be in possession of information
concerning its affairs, they may require that person to produce to them any
documents or material in his custody or power relating to the body under
investigation, to attend before them and otherwise to give them all assistance in
connection with the investigation which he is reasonably able to give; and it is
that person’s duty to comply with the requirement.

(4) The inspectors may examine on oath the officers, employees and agents of
the body under investigation, and any such person as is mentioned in subsection
(3) above, in relation to the affairs of the body under investigation, and may
administer an oath accordingly.

(5) Ananswer given by a person to a question put to him under the foregoing
provisions of this section may be used in evidence against him.

(6) If an officer, employee or agent of the body under investigation or any such
person as is mentioned in subsection (3) above-—

(a) refuses to produce any document or material which it is his duty under
this section to produce; or

(b) refuses to attend before the inspectors when required to do so; or

(¢) refuses to answer any question put to him by the inspectors with respect
to the affairs of the body under investigation,

the inspectors may certify the refusal in writing to the High Court; and the court
may thereupon enquire into the case and, after hearing any witnesses who may be
produced against or on behalf of the alleged offender and after hearing any
statement which may be offered in defence, may punish the offender in like
manner as if he had been guilty of contempt of the court.

(7) The inspectors may, and if so directed by the Commission shall, make
interim reports to the Commission, but they may at any time in the course of the
investigation, without making an interim report, inform the Commission of
matters coming to their knowledge as a result of the investigation tending to show
that an offence has been committed.

(8) The Commission may, if it thinks fit—

{a) send a copy of any report made by the inspectors to the body whose
affairs are or were the subject of the investigation;

(b) furnish a copy of any such report on request and on payment of the
prescribed fee to—

(i) any member of the body whose affairs are or were the subject of
the investigation;
(i) the auditors of that body;
(iii) any person whose conduct is referred to in the report;
{iv) any other person whose financial interests appear to the Commis-
sion to be affected by matters dealt with in the report, whether as
creditor or otherwise; and

{c) cause the repos
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{c) cause the report to be printed and published.

(9) A copy of a report of inspectors appointed under section 66 above to hold
an investigation under that section, certified by the Commission to be a true copy.,
is admissible in any legal proceedings as evidence of the opinion of the inspectors
in relation to any matter contained in the report; and 2 document purporting to
be such a certificate shall be received in evidence and be deemed to be such a
certificate, unless the contrary is proved,

(10) The Comumission shall be entitled to be repaid the expenses of the
investigation defrayed by it under section 66(6)(d) above as provided in the
following paragraph, that is to say---

(a) by the applicants for the investigation, to such extent (if any) as the
Commission may direct;

(b) by any body whose affairs were the subject of the investigation, to such
extent (if any) as the Commission may direct;

(c) by any person convicted of an offence in proceedings instituted as a
result of the investigation, to such extent (if any) as the court by or
before which he was convicted may order;

and a person liable under any one of paragraphs (a} to (c) above is entitled to
contribution from any other person liable under the same paragraph, according to
the amount of their respective liabilities under it. A

(11) In the application of this section to a friendly society whose registered
office is in Scotland or Northern Ireland, any reference to the High Court shall be
read as a reference to the Court of Session or, as the case may be, to the High Court

in Northern [reland.

NOTES

Commencement, Sce the note tos 51 ante.

Sub-s (1) : Auditors. See, generally, s 72, 5ch 4 post.

Sub-s (2): In their custody. See the note “In his custody or under his control” to s 60 ante.

Sub-s (3): Persomn. See the note to s 1 ante.

Sub-s {4): Oath. This includes affirmation and declaration; see the Interpretation Act 1978, s 5,
Sch 1, Vol 41, title Statutes. As to caths, aflirmations and declarations, see the Oaths Act 1978, Vol 17,
title Evidence, and the other relevant enactments noted tos 1 of that Act. .

Sub-s (6): Writing. See the note “Wiritten” to s 17 ante.

High Court. See the corresponding note to s 25 ante.

Contempt of the court. As to the power of courts to punish contempt, sce 9 Haisbury’s Laws
(4th edn) paras 97 et seq, .

Sub-s (7): Directed. As to the service of directions, see s 113 post.

Sub-s (8) : Thinks fit. See the note tos 4 ante.

Prescribed fee. As to the power of the Treasury to make regulations prescribing fees, see s 2 ante
and s 114 post.

Sub-s (9) : Deerned. See the note to s Bante.

Sub-s (10) : May direct. See the note “Directed” above.

Sub-s (11): Registered office. The memorandum of an incorporated friendly society must
specify the address of its registered office; see s 5(6) ante, Sch 3, para 4(1){c) post.

High Court in Northern Ireland. See the corresponding note to s 25 ante.

Definitions. For “the Commission™, see s 1{1) ante; for “jointly controlled body” and “subsidiary™,
see 5 13(9) ante; for “friendly society” and “incorporated friendly society”, see s 116 post; for “the
appropriate actuary” and “officer”, see s 119(1) post. Note as to “the body under investigation”, “the
inspectors”, “the investigation”, “officers”, “employees” and “agents”, sub-s (1) above.

PART VI

ACCOUNTS AND AUDIT

Power to modify, etc. This Part of this Act (ie Pt VI (ss 68—79 and Sch 14}) may be modified by
order made under s 102 post {see s 102(1), (2)(c), (3)-(5) post} and modified or excluded in relation
1o particular friendly societies by order made under s 103 post.
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Records and systems
68 Accounting records and systems of business control

(1) Every friendly society and every registered branch shall—

{a) cause accounting records to be kept; and
(b} establish and maintain systems of control of its business and records and
of inspection and report,

in accordance with this section.

(2) The accounting records must be sufficient to show and explain the
transactions of the society or branch and—

(3} disclose, with reasonable accuracy and promptness, the financial position
of the society or branch at any time;

(b) enable the committee of management properly to discharge the duties
imposed on them by or under this Act or the 1974 Act and their
function of direction of the affairs of the society or branch; and

{c) enable the socjety or branch properly to discharge the duties imposed
on it by or under this Act or the 1974 Act,

and must be kept in an orderly manner.
{3) The accounting records shall in particular contain—

(a) entries from day to day of all sums received and paid by the society or ™\
branch and the matters in respect of which they are received or paid;

{b) entries from day to day of every transaction entered into by the society
or branch which will or there 1s reasonable ground for expecting may
give rise to liabilities or assets of the society or branch other than
Insignificant assets or liabilities in respect of the management of the
society or branch; and

(c) arecord of the assets and liabilities of the society or branch.

{4) The system of conirol which is to be established and maintained by a
friendly society or a registered branch is a system for the control of the conduct of
its activities in accordance with this Act and the decisions of the committee of
management and for the control of the accounting and other records of its
activities.

(5) The system of inspection and report which is to be established and
maintained by a friendly society or registered branch is a system of inspection on
behalf of and report to the committee of management on the operation of the
systemn of control of the activities of the society or branch and records required by
subsection {1)(b) above.

{(6) The systems of control and of inspection and report must be such as to—

{a) enable the committee of management properly to discharge the duties
imposed on them by or under this Act or the 1974 Act and their
functions of direction of the affairs of the society or branch; and

(b} enable the society or branch properly to discharge the duties imposed
on it by or under this Act or the 1974 Acr;

and no such system of control shall be treated as established or maintained unless
there is kept available to the committee of management a detajled statement in
writing of the system as in operation for the time being.

{7) Without prejudice to the generality of subsection (6} above, the systems of
control and of inspection and report must be such as to secure that the activities of
the society or branch are so conducted and its records so kept that—

{a) theinformation necessary to enable the committee of management and
the society or branch to discharge their duties and functions is sufficiently
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accurate, and is available with sufficient regularity or at need and with
sufficient promptness, for those purposes; and

(b) the information regularly obtained by or furnished to the Commission
under or for the purposes of this Act is sufficiently accurate for the
purpose for which it is obtained or furnished and is regularly furnished;

and in this subsection, in its application in refation to the Commuission, “regularly”
includes that regularity requested by or agreed with the Commission.

(8) The accounting records shall be kept at the registered office of the society
or branch or at such other place or places as the committee of management thinks
fit, and shall at all times be open to inspectior by the committee of management.

(9) Accounting records shall be preserved for 6 years from the date on which
they were made.

(10} Where an incorporated friendly sociiety has subsidiaries or jointly controls
other bodies, the society shall also secure thatt such accounting records are kept and
such systems of control and of inspection and] report are established and maintained
by them as will enable the society to complyy with the requirements of this section
in relation to the business of the society and those subsidiaries and jointly controlled
bodies.

(11) The committee of management of every friendly society shall within the
period of 6 months beginning with the endd of each financial year make and send
to the Commission a statement of their opidmion whether the requirements of this
section have been complied with in respect: of that year by the society and also, in
the case of a registered friendly society withh registered branches, by each of those
branches, and the statement shall be signeed by the chairman on behalf of the
committee of management and by the chietfiexecutive.

NOTES

Commencement. This section and ss 69, 7379 pprsere brought into force on 13 January 1993
for the purposes of the accounts and audit of incorposmediiriendly societies by the Friendly Societies
Act 1992 (Commencement No 3 and Transitional Prwisiions) Jrder 1993, SI 1993/16 (made under
s 126(2) post), and on 1 January 1994 for all othesypepposes by the Friendly Societies Act 1992
{Commencement No 6 and Transitional Provisions) fiiiiger 1993,511993/2213 (made under s 126(2),
{3) post).

(l;eneral Note. This section gives effect to para {8 of the Green Paper “Friendly Societies: A
New Framework” (Cm 919) (January 1990), thatiti¥errequinement 1o have adequate systems of
business control and inspection, as incorporated in thimFEmendly Societies Act 1974, 5 29 ante, shouid
be extended to require the documentation of sysstemss and ' cover systems for management
information and control and report.

Sub-s (1): Accounting records; systemns offcmatrol The auditors’ annual report 1o the
Commission must deal with the accounting recorddssmmissystems of control under this section; see
»79(2), (3) post. The mainzenance of accounting recewdismd sysems of control are one of the criteria
of prudent management for the purposes of this Actsees580(3)ante.

See further as to records kept by a friendly societypes123post

Sub-s (2): Committee of management. Fdis:genaeral provisions as to the committee of
management, see s 27 ante, Sch 11 post.

Sub-s (6}: Writing. See the note "Written” to s ¥5ate:.

Sub-s (8) : Registered office. The memorandupmcéusniincerporated friendly society must specify
the address of its registered office; see 5 5(6) ante, Sch-Hiipoaz=H{tYe) post.

Thinks fit. See the note to s 4 ante,

Sub-s (9): 6 years from, etc. Cfthe note “Sevenzrmonchs s after, etc” to s 3 ante.

Sub-s {11}: 6 months beginning with, etc. Séashencare 6} months beginning with, etc” to
5 39 ante.

Chairman; chief executive. As to the appgiimment: of the chairman of the committee of
management and the chief executive of a friendly soaiery, seez s 27, 28 ante.

Definitions. For “the Commission”, see s 1(1} dntme: for# ‘jome control”, “jointly controlled body”
and “subsidiary”, see s 13(9) ante; for “friendly sociny?,inacorgorated friendly society”, “registered
branch™ and “registered friendly society”, see s 1:76hipost; - foe "financial year', see s 118 post; for
“committee of management”, sees 119(1) post. -~ .

1974 Act. le the Friendly Societies Act 1974 anwezmees 1t HI}post.
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Annual accounts of friendly societies and registered branches
69 Duty to prepare accounts '

(1) The committee of management of a friendly society or registered branch
shall prepare for each financial year of the society or branch—

(a) abalance sheet as at the last day of the year, and
(b) an income and expenditure account. -

(2) Except as provided by regulations under subsection (4) below, if at the end
of its financial year an incorporated friendly society has subsidiaries, the committee
of management shall also prepare group accounts,

{3) Group accounts shall be consolidated accounts comprising-—

(@) a consolidated balance sheet dealing with the state of affairs of the
society and its subsidiaries; and

(b) a consolidated income and expenditure account dealing with the
income and expenditure of the society and its subsidiaries.

(4) The Commission may by regulations made with the consent of the Treasury
exempt specified descriptions of incorporated friendly socicties with subsidiaries

from any duty to prepare group accounts. ~

(5) Regulations under subsection (4) above may exempt societies by reference

to any criterion and may make different provision for different descriptions of
societies.

NOTES

Commencement. See the note to's 68 ante.

General Note. This section and ss 70-72 and Sch 14 post implement the recommendations made
in para 6.22 of the Green Paper “Friendly Societies: A New Framework” (Cm 919) (Janvary 1990),
that 3 committee of managemenrt of a friendiy society, whether or not incorporated, has a duty to
preduce an annual report and accounts containing prescribed information, to secure the audit of
accounts by professional auditors, and 1o issue to members an annual summary financial statement.
These provisions reflect similar provision in companies and building socicties legislation,

Sub-s (1): Committee of management. For general provisions as to the committee of
management, see 5 27 ante, Sch 11 post.

Shall prepare for each financial year, ete. As to the contents and form of annual accounts, see
s 70 post; as to the auditors' repori on annual accounts, see ss 73-77 post; and as to the laying and
furnishing of annual accounts, see ss 78,79 post.

Sub-s {4} : Treasury. See the note to s 1 ante,

Definitions. For “the Commission”, see s 1(1) ante; for “subsidiary”, sce s 13(9) ante; for “friendly
society”, “incorporated friendly society”, “registered branch” and “registered friendly society”, see s 116
post; for “financial year”, see s 118 post: for “commirtee of management”, see s 119(1) post.

Regulations under this section. Up to 1 June 1994 no regulations had been made under this
section.

For general provisions as to regulations, see s 121 post.

70 Contents and form of annual account

(1) The annual accounts of a friendly soclety or a registered branch shall
conform to the requirements of this section and regulations made under i,

(2) The balance sheet shall give a true and fair view of the state of the affairs of
the society or branch as at the end of the financial year.

(3) The income and expenditure account shall give a true and fair view of the
income and expenditure of the society or branch for the financial year.

(4) Subsections (2) and (3) above, in their application to the group accounts of
an incorporated friendly society, are to be read as referring to the society and (so
far as it concerns the members of the society) the subsidiaries dealt with in the
group accounts,
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(5) The annual accounts shall also contain, whether in the form of notes or
otherwise, such supplementary information as is prescribed.

{6} The Commission shall, by regulations made with the consent of the
Treasury, make provision with respect to the contents and the form of the annual
accounts.

(7) Without prejudice to the generality of subsections (5) and (6} above, the
regulations may—

{a) prescribe accounting principles and rules;

{b) require corresponding information for a preceding financial year;

(¢) require the accounts of incorporated friendly societies to deal also with
bodies jotntly controlled by them;

(d) require the accounts to give particulars of the emoluments, pensions,
compensation for loss of office and financial interests of members of the
committee of management, other officers and employees of prescribed
descriptions of the society;

(e} add to the classes of documents to be comprised in the annual accounts;

(f) make provision as to the matters to be included in any document so

added;
(g) modify the requirements of this Part of this Act as to the matters to be

stated 1n any document comprised in the annual accounts; and
(h) reduce the classes of documents to be comprised in the annual accounts;

and the regulations may make different provision for different cases.

{8) Where compliance with regulations under this section weuld not be
sufficient to give a true and fair view, the necessary additional information shall be
given in the accounts or in a note to them.

(9) If in special circumstances compliance with any provisions contained in
regulations is inconsistent with the requirement to give a true and fair view, the
committee of management shail depart from that provision to the extent necessary
to give a true and fair view.

{10) Particulars of any such departure, the reasons for it and its effect shall be
given in a note to the accounts.

(11) It is the duty of every member of the committee of management, other
officer and employee of a society or registered branch as respects whom prescribed
particulars are by virtue of subsection (7)(d) above required to be given in the
accounts to give notice to the society of such matters as may be necessary to enable
the society to give those particulars in the accounts.

NOTES

Commencement. This section was brought into force on 13 January 1993 for the purposes of the
accounts and audit of incorporated friendly societies by the Friendly Societies Act 1992
(Commencement No 3 and Transitiotial Provisions} Order 1993, SI 1993/16 {made under 5 126(2)
post); sub-ss (5)~(7) were brought into force on 13 September 1993 and sub-ss (1)-(4), (8)—(11) were
brought into force on 1 January 1994 for all other purposes by the Friendly Societies Act 1992
(Commencement No 6 and Transitional Provisions) Order 1993, SI1993/2213 (made under s 126(2),
(3} post).

General Note, See the General Note tos 69 ante.

Sub-s (4) : Group accounts. As to the duty of the committee of management of a friendly society
to prepare group accounts, see s 69(2) ante.

Sub-s (6): Treasury. See the note to s 1 ante.

Sub-s (7): This Part of this Act. le Pt VI {ss 68-79 and Sch 14).

Sub-s (9): Committee of management. For general provisions as to the commirttee of
management, see s 27 ante, Sch 11 post.

Sub-s (11): It is the duty, etc. See the note “It shall be the duty, etc” to s 4 ante.

Notice. As to service of notices, see s 113 post.-

Definitions, For “the Commission”, see s 1{1} ante; for “jointly controlled body” and “subsidiary”,
see s 13(9) ante; for “friendly society”, “incorporated friendly sociery”, “registered branch” and
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“registered friendly society”, see s 116 post; for “financial year”, see s 118 post; for “committee of
management”, “notice” and “officer”, see s 119(1) post. ) :
Regulations under this section. Up to 1 June 1994 no regulations had been made under this
section.
For general provisions as to regulations, see s 121 post.

Committee of management’s annual report

71 Report on a friendly society’s affairs by the committee of
management

(1) The committee of management of a friendly society shall prepare for
submission to the annual general meeting of the society a report on the activities
of the society containing—

(a) a fair review of the development of the activities of the society during
the financial year and of its position at the end of it; and

(b} such information relating to such aspects of the activities of the society
as may be prescribed by regulations made by the Commission with the
consent of the Treasury; and

(¢) astatement whether any and, if so, what activities carried on during the
year by the society are believed to have been carried on outside its
powers. N

(2) Where an incorporated friendly society has subsidiaries or jointly controls
other bodies, the report shall—

(a) containsuch information relating to such aspects of the activities of any
subsidiaries or bedies which it jointly controls as may be prescribed by
regulations made by the Commission with the consent of the Treasury;

(b) review the development of any such subsidiaries and bodies during the
year and their position at the end of it; and

(c) contain a statement whether any and, if so, what activities carried on
during the year by any of its subsidiaries or by any body which it
Jointly controls are believed to have been carried on outside the powers
of the subsidiary or jointly controlled body.

(3) Ifa report under this section does not contain the prescribed information or
the information in the report is not given in accordance with the regulations, each
member of the committee of management shall be guilty of an offence and
liable—

{(a) on conviction on indictment, to a fine; and
{(b) on summary conviction, te a fine not exceeding the statutory
maximum.

NOTES

Commencement. This section was brought into force on 13 January 1993 for the purposes of the
accounts and audit of incorporated friendly societies by the Friendly Societies Act 1992
{Commencement No 3 and Transitional Provisions) Order 1993, SI 199316 (made under s 126(2)
post}; sub-ss (1), (2} were brought into force on 13 September 1993 for the purposes of powers o
make regulations for the purposes of this section and the entite section was brought into force for all
remaining purposes on 1 January 1994 by the Friendly Societies Act 1992 (Commencement No 6
and Transitional Provisions) Order 1993, SI 19932213 (made under s 126{2), (3) post).

General Note. Sce the General Note to s 69 ante.

Committee of management. For general provisions as to the committee of management, sce
s 27 ante, Sch 11 post.

Annual general meeting. For provisions as to annual general meetings, see s 30 ante, Sch 12,
paras 1-3 post.

A report on the activities of the society. See further, as to this report, s 78(1), (3), (5)-(8) post.

Treasury. See the note tos 1 ante.

Carried on outside its powers. For the powers of an incorporated friendly society under this
Act,see ss 7,14-17 ante.
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Shall be. .. liable; conviction on indictment; fine; statutory maxitmum. See the notes to

- 531 ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 post; as to
offences by badies corporate, partnerships and unincorporated associations, see s 108 post; as to the
defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see s 110 post.

Sumrary conviction. See the note to s 18 ante.

Definitions. For “the Commission”, see s 1{1) ante; for “joint control”, “jeintly controlled body”
and “subsidiary™, s¢e s 13(9) ante; for “friendly society” and “incorporated friendly society”, see s 116
post; for “financial year”, see s 118 post; for “committee of management”, see s 119{1) post

Regulations under this section, Up to | June 1994 ro regulations had been made under this
section.

For general provisions as to regulations, see s 121 post.

Auditors
72 Auditors’ appointment, tenure, qualifications, etc

(1) Every friendly society and every registered branch shall at each annual
general meeting appoint an auditor or auditors to hold office from the conclusion
of that meeting until the conclusion of the next annual general meeting.

(2) Schedule 14 to this Act has effect as regards—

(a) the appointment of auditors;

(b) their qualifications and grounds of disqualification;
(c) the resignation and removal of auditors; and

(d) the remuneration of auditors.

NOTES

Commencement. Sub-s (1} was brought into force on 13 January 1993 for the purposes of the
accounts and audit of incorporated friendly societies by the Friendly Societies Act 1992
(Commencement No 3 and Transitional Provisions) Order 1993, 5[ 1993/16 (made under s 126(2)
post), and on 1 January 1994 for all remaining purposes by the Friendly Societies Act 1992
{Commencement No 6 and Transitional Provisions) Order 1993, 51 1993/2213 (made under s 126(2),
(53) post). As to the commencement of sub-s (2} and Sch 14 post, see the Commencement note to that

chedule.

General Note. See the General Note tos 69 ante.

Annual general meeting. For provisions as to annual general meetings, see s 30 ante, Sch 12,
paras 1-3 post.

An auditor or auditors. Information which is restricted information for the purposes of s 63 ante
may be disclosed to any person in connection with disciplinary proceedings relating to the exercise
by an auditor of his professionai duties, and for the purposes of facilitating the discharge by auditors
of their duties to the Friendly Societies Commission; see s 64(1)(a), (i), (2)(c) ante.

For the duties, etc of auditors where a friendly society is being investigated, see s 67{1), (2), (4)-(6).
(8)(b)ii) ante. .

See, further, s 73 post (auditors’ report); s 74 post (signature of auditors’ report); s 75 post {auditors’
rights to information and to attend meetings); s 79 post (auditors’ duties ta Commission and relaced
rights); s 106 post (auditors not to be exempted from liability); and Sch 3, para 5, Table post {rules to
cover manner of remuneration). ’

Definitions. For “friendly society” and “registered branch”, see s 116 post.

Auditors’ report on annual accounts
73 Auditor’s report

(1) The auditors of a friendly society or of a registered branch shall make a
report to the members on the annual accounts which are to be laid before the
society or branch at the annual general meeting during their tenure of office.

(2) The auditors of a friendly society or registered branch shall, in preparing

their report, carry out such investigations as will enable them to form an opinion
asto—

{a) whether proper accounting records have been kept under section 68
above; - )
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(b} whether satisfactory systermns of control of the business and records of
the society or branch and of inspection and report under that section
have been maintained; and

{c) whether the annual accounts-are in agreement with the accounting
records;

and, if the auditors are of the opinion that proper accounting records have not
been kept, they shall state that fact in their report.

(3) 1f the auditors fail to obtain all the information and explanations and the
access to documents which, to the best of their knowledge and belief, are necessary
for the purposes of their audit, they shall state that fact in their report.

{(4) The auditors shall, in their report, also make a report to the members on
the report of the committee of management, in so far as subsection (7) below
requires them to do so.

(5) The auditors’ report shall state whether in the auditors’ opinion the annual
accounts have been properly prepared in accordance with this Act and the
regulations made under it and in particular whether a true and fair view is given—

(a) in the case of the income and expenditure account, of the income and
expenditure of the society or branch for the financial year; and

(b} in the case of the balance-sheet, of the state of the affairs of the society-
or branch as at the end of the financial year; and

(¢} in the case of the group accounts of an incorporated friendly society, of
the state of affairs as at the end of the financial year of the society and
any subsidiaries of the society.

(6) Subsection (5) above, in jts application to the group accounts of an
incorporated friendly society, is to be read as referring to the society and (so far as
it concerns the members of the society) the subsidiaries dealt with in the group
accounts,

(7) The auditors’ report, in so far as it deals with the report of the committee of
management, shall state whether in the auditors’ opinion it has been prepared in
accordance with this Act and the regulations made under it and whether the
information given in the report of the committee of management is consistent
with the accounting records and the annual accounts for the financial year.

NOTES

Commencement. See the note to s 68 ante.

Sub-s (1) : The auditors. For appointment, sec s 72 ante, Sch 14 post.

Report. See, further, s 74 post (signature of auditors’ report); s 78 post (laying and furnishing of
auditors’ report); and Sch 14, parz 17 post (disclosure of certain information in auditors' report).

Amnnual accounts. For the duty of the committee of management to prepare annual accounts, see
s 69(1) ante,

Annual general meeting. For provisions as to annual general meetings, see s 30 ante, Sch 12,
paras 1-3 post.

Sub-s (4): Committee of management. For general provisions as 1o the committee of
management, see s 27 ante, Sch 11 post.

Sub-s (5): Prepared in accordance with ... regulations. As to such regulations, see s 70(1)
ante.

Group accounts. For the duty of the committee of management to prepare group accounts, see
s 69(2) ante.

Definitions. For "subsidiary”, see 5 13(9) ante; for “friendly society”, “incoroporated friendly
society” and “registered branch”, see s 116 post; for “financial year”, see s 118 post; for “committee of
management”, see s 119(1) post.

74 Signature of auditor’s report

{1) The auditors’ report to the members of a friendly society or registered
branch shall state the names of the auditors and be signed by them.
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(2) The copies of the auditors’ report which are sent to the Commission or the
central office under section 78(1) or (2) below shall be signed by the auditors.

(3) Every copy of the auditors’ report which is laid before the society or branch
in general meeting, sent to the Commission or the central office or is otherwise
circulated, published or issued shall state the names of the auditors.

(4) Ifa copy of the auditors’ report—
(a) is laid before the society or branch, sent to the Commission or central
office or otherwise circulated, published or issued, without the required

staternent of the auditors’ names; or
(b) is sent to the Commission or the central office without being signed as

required by this section,

the society or branch and every officer of it who is in default is guilty of an offence
and liable on conviction on indictrent to a fine.

(5) References in this section to signature by the auditors are, where the office
of auditor is held by a body corporate or partnership, to signature in the name of
the body corporate or partnership by a person authorised to sign on its behalf.

NOTES

Commencement. See the note to 5 68 ante.

Sub-s (1): Auditor’s report. [e the report prepared unders 73 ante,

The auditors, For appointment, etc, see s 72 ante, 5ch 14 post.

Sub-s (4}: Guilty of an offence. As to the time limit for commencing proceedings, see s 107
post; as 10 offences by bodies corporate, partnerships and unincorporated associations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates courts, see
s 110 post.

Conviction on indictment; fine. See the notes to s 31 ante.

Sub-s (5): Body corporate. See the note “Bodies corporate” to s 7 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “friendly society” and “registered branch”,
see s 116 post; for “the central office” and “officer”, see s 119(1) post. Note as to “signature by the
auditors”, sub-s (5) above.

75 Auditor’s rights to information and to attend meetings

(1) The auditors of a friendly society are entitled—

{a) toaccess at all times to the books, accounts and vouchers of the society;

(b) to require from the officers of the society such information and
explanations as they think necessary for the performance of their duties
as auditors;

(c) to receive from the society—

(i) notice of any general meeting of the society and of any matter
relating to the business of such a meeting of which notice is given
(by whatever means) to the society’s members; and
(ii) copies of any communications sent to the society’s members with
respect to any such meeting; and

(d) toattend any general meeting of the society and to be heard on any part
of the business of the meeting which concerns them as auditors;

and the auditors of a registered branch have the corresponding rights to those
specified in paragraphs (a) to (d) above, with the substitution for references to the
society of references to the branch.

(2) The right to attend or be heard at a meeting is exercisable in the case of 2
body corporate or partnership by an individual authorised by it in writing to act
as 1ts representative at the meeting.

(3) An officer of a friendly society is guilty of an offence if he knowingly or
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recklessly makes to the society’s auditors a statement (whether written or oral)
which— .

(a) conveys or purports to convey any information or explanations which

the auditors require, or are entitled to require, as auditors of the society;

and
(b) is misleading, false or deceptive in a material particular.

(4) An officer of a registered branch is guilty of an offence if he knowingly or
recklessly makes to the auditors of the branch a statement (whether written or
oral) which—

(a) conveys or purports to convey any information or explanations which
the auditors require, or are entitled to require, as auditors of the branch;
and

(b) is misleading, false or deceptive in a material particular.

(5) A person guilty of an offence under subsection (3) or (4) above is liable —

(a) on conviction gn indictment, to imprisonment for a term not exceeding
2 years, or to a fine, or to both; and

(b) on summary conviction, to imprisonment for a term not exceeding 6
meonths or to a fine not exceeding the statutory maximum, or to both.

(6) It shall be the duty of a subsidiary of a friendly society which is—

(a) acompany withinthe meaning of the Companies Act 1985 incorporated ’

in Great Britain; or
(b) a company within the meaning of the Companies (Northern Ireland)
Order 1986 incorporated in Northern Ireland,

and of the auditors of such a subsidiary to give to the auditors of the society such
information and explanations as those auditors may reasonably require for the
purposes of their duties as auditors of that society.

(7) If—
(2) a subsidiary to which subsection (6) above applies fails to comply with
that subsection; or

(b) an auditor of such a subsidiary fails without reasonable excuse to
comply with that subsection,

the subsidiary or auditor is guilty of an offence and liable on summary conviction
to a fine not exceeding level 5 on the standard scale.

(8) An incorporated friendly society having a subsidiary to which subsection
{6) above does not apply shall, if required by its auditors to do so, take all such
steps as are reasonably open to it to obtain from the subsidiary such information
and explanations as they may reasonably require for the purposes of their duties as
auditors of that society.

(9) If an incorporated friendly society fails to comply with subsection (8)
above, it is guilty of an offence and liable on summary conviction to a fine not
exceeding level 5 on the standard scale.

NOTES

Commencement. See the note to s 68 ante.

Sub-s (1) : Auditors of a friendly society; auditors of a registered branch. For appointment,
ete, see s 72 ante, Sch 14 post. As to the rights of auditors under this section after they have been
removed or have resigned, see s 72 ante, Sch 14, paras 10, 13 post.

Notice. As to the service of notices, see s 113 post.

Sub-s (2) : Body corporate. See the note “Bodies corporate™ to s 7 ante.

Individual. This word is used instead of the word “person” in order, presumably, to exclude bodies
of persons corporate or unincorporate; cf the definition of “person” in the Interpretation Act 1978,
5 5,5¢h 1, Vol 41, title Statutes, and Whimey v TRC [1926] AC 37 at 43 per Viscount Cave LC.

Writing. See the note “Written” to s 17 ante.
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Sub-s (3): Guilty of an offence. As to the time limit for commencing proceedings, see s 107
post; as to offences by bodies corporate, partnerships and unincorporated assoeiations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as 1o the jurisdiction of magistrates’ courts, see
s 110 post.

Knowingly; recklessly. See the notes to s 62 ante.

Misleading; false. See the note “False or misleading” to s 62 ante.

Material particular. See the note to s 40 ante.

Sub-s {5): Is liable; conviction on indictment; fine; statutory maximum, Se¢ the
corresponding notes to s 31 ante.

Summary conviction. See the note to s 18 ante.

Sub-s (6): Great Britain. le England, Scotland and Wales; see the Union with Scotland Act
1706, preamble, Art 1, Vol 10, title Constitutional Law (Pt 1), as read with the Interpretation Act
1978, 5 22(1), Sch 2, para 5{a), Vol 41, title Statutes.

Sub-s (7): Reasonable excuse. See the note to s 60 ante.

Standard scale. See the note to s 18 ante.

Definitions. For "subsidiary”, see s 13(%) ante; for “friendly society”, “incorporated friendly
society”, and “registered branch”, see s 116 post; for “notice” and “officer”, see s 119(1) post.

Companies Act 1985, See Vol 8, title Companies. For the meaning of “company”, see s 735(1)

thereof.
Companies (Northern Ireland) Order 1986. S 1986/1032 (NI 6).

76 Approval and signing of accounts

(1) The annual accounts of a friendly society or a registered branch shall be
approved by the committee of management.

(2) The accounts so approved shall be signed by the secretary of the society or
branch; and the signature shall be on the balance sheet.

{3) Every copy of the balance sheet which is laid before the society or branch
in general meeting, or is otherwise circulated, published or issued, shall state the
name of the secretary of the sociery or branch.

(4) The copy of the balance sheet of a friendly society or a registered branch
which is sent to the Commission or to the central office under section 78 below
shall be signed by the secretary of the society or branch.

(5) Ifannual accounts of a society or branch are approved which do not comply
with the requirements of this Act, every member of the committee of management
who is party to their approval and who knows that they do not comply or is
reckless as to whether they comply is guilty of an offence and liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

For this purpose every member of the committeé at the time the accounts are
approved shall be taken to be a party to their approval unless he shows that he
took all reasonable steps to prevent their being approved.

(6) Ifa copy of the balance sheet of a society or branch—

(a) is laid before the society or branch, or otherwise circulated, published
or issued, without the balance sheet having been signed as required by
this section or without the required statement of the signatory’s name
being included; or

(b) is sent to the Commission or to the central office without being signed
as required by this section,

the society or branch and every officer of it who is in default is guilty of an offence
and liable on summary conviction to a fine not exceeding level 3 on the standard
scale.

NOTES

Commencement. See the note to s 68 ante. - .
Sub-s (1) : Annual accounts. For the duty of the committee of management to prepare annual
accounts, see s 69(1) ante.
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Committee of management. For general provisions as to the committee of management, see
5 27 ante, Sch 11 post.

Sub-s (2): Secretary. As to the appointment of this officer, sec s 28 ante.

Sub-s (5): Knows; reckless. See the corresponding notes to s 62 ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 post; as to

- offences by bodies corporate, partnerships and unincorporated associations, see s 108 post; as to the

defence of due diligence, see s 109 post: and as to the junsdiction of magistrates’ courts, see s 110 post.

Summmary conviction; standard scale, See the notes to s 18 ante,

Definitions. For “the Commuission”, see s 1{1) ante; for “friendly society” and "registered branch™,
see s 116 post; for “the central office™, “committee of management” and “officer”, see s 119(1) post.

77 Information on appointed actuary to be annexed to balance sheet

(1) This section applies to any copy of a friendly society’s balance sheet which—

{a) is furnished to the Commission or the central office under section 78
below or at its or their request;

{b) is laid before the society at its annual general meeting; or

() is furnished to a member at his request.

{2) Subject to the provisions of this section, a friendly society shall annex to
each copy of its balance sheet to which this section applies as respects every persen
who, at any time during the financial year 1o which the balance sheet relates, was
its appointed actuary, a statement of the following information—

(a} whether the actuary was a member of the society or any subsidiary of
the society at any time during that year;

{(b) particulars of any pecuniary interest of the actuary in any transaction
between the actuary and the society or any subsidiary of the society and
subsisting at any time during that year or, in the case of transactions of
a minor character, a general description of such interests;

{c) the aggregate amount of any remuneration and the value of any other
benefits other than a pension or other future or contingent benefit
under any contract of service of the actmary with, or contract for
services by the actuary to, the society or any subsidiary of the society,
receivable by the actuary in respect of any period in that year; and

(d) a general description of any other pecumary benefit {(including any
pension and other future contingent benefit) received by the actuary
from the society or any subsidiary of the society in that year or
receivable by him from the society or any such subsidiary,

together with a statement that the society has made a request to the actuary to
furnish to it the particulars specified in this subsection and identifying any
particulars furnished pursuant to the request.

(3) Subsection (2) above applies in relation—

(a) tothe actuary's spouse;

(b} toa partner of the actuary;

(c) to any child or step-child of the actuary who is under 18;

(d) to any person (other than the society concerned or any subsidiary of
that society) of whom the actuary is an employee; and

(e} to any body corporate (other than the society concerned or any
subsidiary of that society) of which the actuary is a director or which is
controlled by him,

as it applies in relation to the actuary.

{4) For the purposes of subsection (3) 2bove, an actuary shall be taken to controel
a body corporate if he is a person—
{a) in accordance with whose directions or instructions the directors of

that body corporate or of a body corporate of which it is a subsidiary
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{b) who, either alone or with any other person falling within that
subsection, is entitled to exercise or controls the exercise of, one third
or more of the voting power at any general meeting of the body
corporate or of a body corporate of which it is a subsidiary.

(5) If a friendly society fails to annex the statement required by subsection (2)
above to a copy of its balance sheet to which this section applies, the society
concerned shall be guilty of an offence and liable on summary conviction to a fine
not exceeding level 3 on the standard scale.

NOTES

Commencement. See the note to s 68 ante,

Sub-s (1): Balance sheet. For the duty of the commitree of management to prepate a balance
sheet, see s 69(1}(a) ante.

Annual general meeting. For provisions as to annual general meetings, see s 30 ante, Sch 12,
paras 1-3 post.

Sub-s (2) : Appointed actuary. See s 44 ante.

Contract of service; contract for services. As to the distinction between a contract of service
{or employment) and a contract for services, see 16 Halsbury's Laws (4th edn) para 501,

Sub-s (3): Under 18. A person artains a particular age expressed in years ar the commencement of
the relevant anniversary of the date of his birth; see the Family Law Retorm Act 1969,5 9, Vol 6, title
Children.

Persomn. See the note to s 1 ante.

Body corporate. See the note “Bodies corporate” to s 7 ante.

Sub-s (5): Guilty of an offence. As to the time limit for commencing proceedings, see s 107
post; as to offences by bodies corporate, partnerships and unincorporated associations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see
s 110 post,

Sur%mary conviction; standard scale. See the notes to s 18 ante.

Definitions. For “the Commission”, see s 1(1} ante; for “subsidiary”, see s 13(9) ante; for “friendly
society”, see s 116 post; for “financial year”, see s 118 post; for “appointed actuary” and “the central
office”, see s 119(1) post.

Laying and furnishing of accounts and reports
78 Laying and furnishing of accounts and reports
(1) The committee of management of a friendly society shall in each year—

(a) lay before the society at the annual general meeting; and
(b) send to the Commission and to the central office not later than 30th
June or 14 days before that meeting, whichever is earlier,

copies of the annual accounts for the last financial year, the report of the committee
of management for that year and the auditors' report on those accounts.

(2) The committee of management of a registered branch shall in each year—

{a) lay before the branch at the annual general meeting; and
(b} send to the Commission and to the central office not later than 30th
June or 14 days before that meeting, whichever is earlier,

copies of the annual accounts for the last financial year and the auditors’ report on
those accounts. '

(3) Every friendly society shall, as from the date by which at the latest its
committee of management is required by subsection (1) above to send them to the
Commission—

{a) make copies of the annual accounts, the report of the committee of
management and the auditors’ report available free of charge to
members of the society at every office of the society; and

{b) send, free of charge, copies of those documents to any member of the
society who demands them;~
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and that duty shall cease, as respeets thov: w07 v, when the society oy
under the same duty in respect of the acc vt 1or the next financial vear.

(4) Every registered branch shalf, as srom the date by which at the vz
committee of management is requarad by subsection (2) above to send them i
Commission—

{a) make copies of the anmeal accounts and the auditors’ report avaiak. -
free of charge to members of the branch at every office of the branc..,
and

(b} send, free of charge, copmies of those documents to any member of the

branch who demands them ;

and that duty shall cease, as respecss those accounts, when the branch comes to be
under the same duty in respect of the accounts for the next financial year.

(5) If default is made in complying with subsection (1) or (2) above, every
person who was 2 member of the eommittee of management of the society or, as
the case may be, the branch, at any time during the relevant period shall be guilty
of an offence and liable on summary conviction—

(a) to a fine not exceeding level 5 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding
one-tenth of that level for every day during which the offence continues.

(6) If, on demand made of it ander subsection (3) or (4) above, a friendly™
society or registered branch fails, in accordance with that subsection, to make
available or, as the case may be, within 7 days of the demand, to send to a person 4
copy of the annual accounts, the sodety or branch shall be guilty of an offence and
liable on summary conviction—

(a} toa fine not exceeding level 3 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding
one-tenth of that level for every day during which the offence continues.

(7) Insubsection {5) above “the relevant period” means the period beginning at
the end of the last financial year and ending with the date which falls 14 days
before the annual general meeting following the end of that year.

(8) The central office shall keep the copies of documents received by it from a
friendly society under subsection (1) above in the public file of the society.

NOTES

Commencement, See the note to s 68 ante.

General Note. See the General Note tos 69 ante.

Sub-s (1): Commiitee of management. For general provisions a5 1o the committee of
management, see s 27 ante, Sch 11 post.

Annual general meeting. For provisions as 1o annual general meetings, see s 30 ante, Sch 12,
paras 1-3 post.

Send. .. to the central office. As to the form of documents to be sent to the central office and for
the power to prescribe fees for the inspection, etc of documents in the custody of the central office, see
s 114 post. As to evidence of documents, see s 111 post.

Not later than ... 14 days before. When an act has to be done not later than a given period
before the happening of a certain event, the day on which the event happens is excluded in the
caleulation of the period, and the specified number of clear days must be allowed in arriving ar the
last day on which the act could be done; see Carapanayoti & Co Lid v Comproir Commerciai Andre &
Cie 84 [1972] 1 Lloyd’s Rep 139, CA.

Copies of the annual accounts. For the duty of the commitee of management to prepare annual
accounts, see s 69(1) ante.

Copies of a society’s or branch's balance sheert sent ro the Commission or the central office under
this section must be signed by the secretary of the society or branch; see s 76(4) ante; as 1o the
information which must be annexed to the copy of the balance sheet so furnished, see s 77 ante.

Report of the committee of management. See s 71 ante,

The auditors’ report. See ss 73, 74 ante. Copies submitted under sub=s (1) or (2) above must be
signed by the auditors; see s 74(2) ante.

Sub-s (5): Guilty of an offence. As to the time limit for commencing proceedings, see s 107
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post; as to offences by bodies corporate, partnerships and unincorporated associations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as to the jurisdiction of magistrares’ courts, see
5 110 post.

Surf:'xmary conviction; standard scale, See the notes to s 18 ante.

Every day during which the offence continues. See the note to s 20 ante.

Sub-s (6): Within 7 days of, etc. See the note tos 18 ante.

Sub-s (8): Public file. See s 104 post.

Definitions. For “the Commission”,see s 1(1) ante; for “the public file”, see s 104 post; for “friendly
society” and “registered branch”, see s 116 post; for “financial year”, see s 118 post; for “the central
office” and “committee of management”, see s 119(1) post.

79 Auditors’ duties to Commission and related rights

(1) The auditors of a friendly society shall, unless they are exempt from the
requirements of this section, make a report to the Commission, as respects each
financial year of the society, on the conduct of the activities of the saciety in that
year in relation to the matters specified in subsection (2) below.

(2) The auditors’ report shall deal with—

(a) the accounting records kept by the society under section 68 above; and
(b) the systems of control of its business and records and of inspection and
report maintained under that section.

(3) The report shall state the auditors’ opinion as respects the matters-specified
in subsection (2) above as follows, that is to say—

(a) as regards the accounting records of the society, whether or not they
comply with the requirements of section 68 above and, if not, specifying
each requirement not complied with and the respects in which it was
not complied with;

(b} as regards the system of control of its business and records, whether or
not the system complies with the requirements of section 68 above and,
if not, specifying each requirement not complied with and the respects
in which it was not complied with;

(¢) as regards the system of inspection and report, whether or not the
systemn complies with the requirements of section 68 above and, if not,
specifying each requirement not complied with and the respects in
which it was not complied with.

(4} Where an incorporated friendly society had, at any time during the year to
which the report relates, subsidiaries or jointly controlled other bodies. the
auditors’ report shall deal also with and contain corresponding statements of their
opinion as to compliance with the requirements of section 68 above in its
application to incorporated friendly societies having subsidiaries or jointly
controlling other bodies.

(5) The auditors of a friendly society shall send their report under this section
to the society and, subject to subsection (6} below, shall do so within the period of
6 months beginning with the end of the financial year to which it relates, and the
society shall, within the period of 9 months so beginning, send the report to the
Commission together with such comments as the committee of management
thinks fit to make.

(6) A friendly society may allow its auditors a longer period in which to send
their report than that specified in subsection (5) above, but not 50 as to prevent the
saciety from complying with the duty imposed on it by that subsection as regards
the Commission. -

(7) If the committee of management of a friendly society makes any comments
to the Commission under subsection {5) above, the-committee shall cause a copy
of the comments to be sent to the auditors before they send them to the
Commission with the report under that subsection.
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(8) The auditors of 2 friendly society, if they are satisfied that it is expedient to
do so in order to protect the interests of members of the society or if they are
requested to do so by the Commission on its being so satisfied, shall be entitled,
notwithstanding any obligation of confidence incumbent on them and whether
or not to do so would be contrary to the interests of the society, to furnish
information to the Commission relating to the conduct of the activities of the
society or, in the case of an incorporated friendly society, the business of any of its
subsidiaries or any body of which it has joint control.

(9) The Treasury may by order impose on the auditors of friendly societies an
obligation to furnish to the Commission, in such circumstances as may be
prescribed in the order, relevant information available to them of such descriptions
as may be prescribed in the order; and it shall be the duty of any auditor to furnish
information to which the obligation extends notwithstanding any obligation of
confidence incumbent on him.

(10) Insubsection (9) above, “relevant information” means information relating
to the conduct of the business of friendly societies or their subsidiaries or bodies of
which they have joint control.

(11) Subject to subsection (12) below, the auditors of a friendly society are
exempt from the requirements of this section if the auditors of that society do not
need to be members of a recognised supervisory body.

(12) The Commission may direct that the auditors of a society specified in the
direction whose auditors would otherwise be exempt from the requirements of
this section shall not be exempt from those requirements,

NOTES

Comumencement. See the note to s 68 ante.

General Note. See the General Note 1o 5 69 ante.

Sub-s (1): The auditors. For appeintment, etc, see s 72 ante, Sch 14 post.

Sub-s (5}: 6(%) months beginning with, etc. See the note *3{6) months beginning with, etc” to
s 39 ante.

Commiittee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post.

Sub-s (9): Treasury. See the nore ra s 1 ante.

It shall be the duty, etc. See the note to s 4 ante.

Sub-s (12): Direct. As to the service of directions, see s 113 post.

Definitions. For “the Commission”, see s 1(1) ante; for “joint control”, “jointly controlled body™,
and “subsidiary”, see s 13(%) ante; for “friendly society” znd “incorporated friendly society”, see s 116
post; for “financial year”, see s 118 post; for “committee of management”, see s 119(1) post; for
“recognised supervisory body”, see Sch 14, para 4(3) post.

Orders under this section. The Friendly Socteties (Auditors) Order 1994, S1 1994/132.

For general provisions as to orders, see s 121 post.

PART VII
DISPUTES

Disputes relating to friendly societies
80 Determination of certain disputes by arbitration

(1) Subject to the following provisions of this section, any dispute between—

(a) a member or person claiming through a member or under the rules of
a friendly society or registered branch and the society or branch;

(b) a person aggrieved who has ceased to be a member of a friendly society
or registered branch, or a person claiming through such a person, and
the society or branch or an officer of the society or branch;

{c} aregistered branch and the society of which it is a registered branch;
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(d) an officer ofa registered branch and the society of which it isa registered

branch; or
() two or more registered branches, or any of their officers,

shall be determined by arbitration in the manner directed by the rules of the
society or branch.

(2) An application for the enforcement of an award on an arbitration under
this section may be made to the county court.

(3), (& (Apply to Scotland only.)

(5) If the parties to a dispute of a description specified in subsection (1) above
agree that it shall be determined by the county court or, in Scotland, the sheriff, it
may be so determined instead of being determined by arbitration under this
section.

(6) It—

{a) a party to a dispute of a description specified in subsection (1) above
applies to the society or branch in accordance with the rules for
determination of the dispute by arbitration;

(b) no such determination has been made within the period of 40 days
beginning with the day on which the application was made; and

{c) either party applies for determination of the dispute by the county
court or, in Scotland, the sheriff,

the dispute may be so determined.
(7) If the society has registered branches—

{a) the period of 40 days shall not begin to run until application has been
made in succession to all the bodies entitled to determine the dispute by
arbitration in accordance with the rules; but

(b) the rules may not require a greater delay than 3 months between each
successive determination by such a body.

(8) In this section “dispute”™—

(a) includes any dispute arising on the question whether 2 member or
person aggrieved is entitled to be, or to continue to be, a member or to
be reinstated as a member; but

(b) in the case of a person who has ceased to be a nuember does not (except
as provided in paragraph (a) above) include any dispute other than one
on a question which arose while he was a memmber, or arises out of his
membership; and

(c) does not include a dispute between parties mentioned in subsection
(1)(a) or (b) above which has arisen as a result:of and incidentally to a
dispute between a member, or person aggrieved who has ceased to be a
member and a person claiming through him. .or wnder the rules of a
society or branch.

NOTES

Commencement. 13 January 1993; see the note to s 58 ante.

General Note. The responsibility of the Registrar of Friendly Sozmies for hearing disputes
between a friendly society and its members is removed by the repeal by ss 93, 120, 5¢h 16, para 26,
Sch 22, Pt I post of the Friendly Sacieties Act 1974, 5 77. In future, disputes -wrhich annot be settled
under the rules of a society may be referred to the courts (sub-s (5) above. The: Commusion, however,
will continue the Registrar's role of using its good offices in order towreselve: comphituts (see s 81(2)
post and the statement of the Economic Secretary to the Treasury ommawin.g the second reading of
the Bill of this Act (205 HC Official Report col 662; 9 March 1592)).. -

Sub-s (1): Any dispute ... shall be determined by arbitrmtion. A iriemdly society or

registered branch may establish internal procedures for the resolutiam: of ..>i=olaiws, or make or
accede to schemes for the investigation and settlement by an adjudioasas or comnplas; see s 81(1)
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post. This section also applies to the determination of disputes arising out of loans of surplus funds
from one society or branch to another; see s 82 post. :

Unti) the expiry of the transitional period defined in s 93(14) post, where the rules of a registered
friendly society or branch do not provide for the determination of the disputes described in sub-s (1)
above by arbitration, they are to be determined instead by a reference to the county court or, in
Scotland, to the sheriff; see the Friendly Societies Act 1992 (Commencement No 3 and Transitional
Provisions) Order 1993, 51 1993/16, art 6.

Where the rules of a registered friendly society or branch provide for the determination of the
disputes described in sub-s (1) above by arbitration by the Chief Registrar or an asssistant registrar,
any such disputes are to be determined instead by reference to the county court or, in Scotland, to the
sheriff; see the Friendly Societies Act 1992 (Transitional and Consequential Provisions and Savings)
Regulations 1993, 81 1993/932, reg 8.

Rules of the society. See s 5(6) ante, Sch 13, para 5 post. As to the manner in which disputes are
to be settled, see, in particular, para 5(3), Table, para 9 of that Schedule post.

Sub-s {2): County court. See the note to s 60 ante.

Sub-s (6): 40 days beginning with, etc. See the note “14 days commencing with, etc” to s 44
ante.

Sub-s (7) : Months. See the note to s 27 ante.

Definitions. For “friendly society” and “registered branch”, see s 116 post; for "officer”, see s 119(1)
post. Note as to “dispute”, sub-s (8) above.

81 Complaints by members of friendly societies

(1) Nothing in section 80 above shall affect the power of a friendly society or
registered branch—

{a) to establish internal procedures for the resolution of complaints; or
(b} to make, to join with any other persons in making, or to accede to,
schemes for the investigation and settlement by an adjudicator of
complaints;
but a society or branch may not prevent a member from referring any dispute to
arbitration under that section by purporting to require instead the making of a
complaint or the acceptance of any determination of a complaint.

(2) The Commission shall have the function of promoting the establishment
by friendly societies and registered branches of—

(a) internal complaints procedures; and
(b) schemes for the investigation and settlement of complaints;

and, in particular, the Commission may issue such guidance on those matters to
friendly societies and registered branches as it thinks fit,

(3) In thissection—

“sccede”, in relation to a scheme, means assume the obligations and rights of
membership of the scheme;

“complaint” includes any complaint made by a member about action of a
friendly society or branch which constitutes (in relation to that
member) unfair treatment, maladministration or breach of any
contractual or other duty and causes him pecuniary loss or inconveni-
ence;

“member” in relation to a friendly society or branch includes any person
who is or was a member of the society or branch or is claiming through
a member or under the rules; and

“action” includes omissions.

NOTES

Commencement. 13 January 1993; see the note to s 58 ante.

General Note. See the General Note to s 80 ante.

Thinks fit. See the note to s 4 ante.

Rules. See s 5(6) ante, Sch 13, para 5 post. As to the manner in which disputes are to be settled, see,
in particular, para 5(3), Table, para 9 of that Schedule post.
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Definitions. For “the Commission”, see s 1(1) ante; for “friendly society” and “registered branch”,
see 5 116 post. Note as to “accede”, “complaint”, “member” and “action”, sub-s (3) above.

82 Disputes arising out of loans of surplus funds to societies of different
description

(1) Where—

(a) a registered friendly society or a registered branch (“the lender”) has
made or agreed to make advances under section 50 of the 1974 Act to
another society or branch (“the borrower”); and

(b} the lender is by reason of this empowered by the rules of the borrower
to take part in the government or control of the borrower,

subject to subsection (3) below, section 80 above shall apply in relation to the
determination of a dispute between the lender and the borrower relating to such
an advance or agreement or to the rights of the lender or an officer of the lender
under the rules of the borrower, as if the borrower were a branch of the lender.

(2) In the application of section 80 above to any such dispute, references in that
section to the rules of the society are references to the rules of the borrower.

(3) Section 80 above shall not prevent the bringing of legal proceedings for the
determination of any such dispute unless, before the commencement of the
proceedings, application has been made for a reference under the rules of the
borrower.

(4) Proceedings for the determination of any such dispute may be brought in a
county court or, in Scotland, before the sheriff, whether or not the court would
apart from this subsection have jurisdiction to entertain them.

(5) The reference in subsection (1) above to advances under section 50 of the
1974 Act includes, in the case of a society formerly registered in Northern Ireland,
a reference to advances made under section 42 of the Friendly Societies Act
(Northern Ireland) 1970.

NOTES

Commencement. This section {except sub-s (5)) was brought into force on 13 January 1993 by
the Friendly Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993, 81
1993/16 (made under s 126(2) post); sub-s (5) was brought into force on 1 January 1994 by the
Friendly Societies Act 1992 {Commencement No 7 and Transitional Provisions and Savings) Order
1993, SI 1993/3226 (made under s 126(2), (3) post}.

General Note. See the General Note to s 80 ante,

County court. See the note to s 60 ante.

Definitions. For “registered branch™ and “registered friendly society”, see s £16 post. Note as 1o
“the lender” and “the borrower”, sub-s (1) above.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post,

Friendly Societies Act (Northern Ireland) 1970, 1970 ¢ 31 (INI); not printed in this-work.
That Act is repealed by ss 96(4), 120(2), Sch 22, Pt II post.

. Disputes relating to industrial and provident societies
83 Disputes relating to industrial and provident societies
The following subsection shall be substituted for subsection {2) of section 60 of the
Industrial and Provident Societies Act 1965 (decision of dispute)—

“(2) The county court or, in Scotland, the sheriff may determine a dispute in
a registered society if—
{a) both parties to the dispute consent; or
{b) the rules of the society concerned contain no directions as to
disputes.”.
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NOTES

Commencement. 13 January 1993; sce the note to s 58 ante.,

General Note. See the General Note 1o s 80 ante.

County court. See the first sentence to the note to s 60 ante.

Registered society, For meaning, see the Industrial and Provident Societies Act 1965, s 74,
Vol 21, title Industrial and Provident Societies.

Industrial and Provident Societies Act 1965, s 60(2). See Vol 21, title Industrial and Provident
Societies.

Disputes under National Savings Bank Act 1971 and National Debt Act 1972

84 Disputes under the National Savings Bank Act 1971 and National
Debt Act 1972

{1) The jurisdiction as to disputes such as are mentioned—

(a) in subsection (1) of section 10 of the National Savings Bank Act 1971
(disputes between the Director of Savings and depositors etc); and

(b) in subsection (1) of section 5 of the National Debt Act 1972 (disputes
between the Director and the holder of any stock registered in the
National Savings Stock Register or a person claiming to be entitled to
any such stock), E

shall be exercisable by a person (“the adjudicator”) appointed by the Treasury.
(2) The adjudicator shall be a person who— ]

(a) hasa seven year general qualification, within the meaning of the Courts
and Legal Services Act 1990;

(b) is an advocate or solicitor in Scotland of at least seven years’ standing;
or

() isa member of the bar of Northern Ireland or solicitor of the Supreme
Court of Northern Ireland of at least seven years’ standing,

(3) Subject to subsections (4) and (5) below, the adjudicator shall hold and
vacate office in accordance with the terms of his appointment.

(4) A person may at any time resign office as adjudicator by giving the Treasury
a signed notice stating that he resigns that office.

(5) The adjudicator may be removed from office by the Chancellor of the
Exchequer on the ground of incapacity or misbehaviour.

(6) The Treasury may pay, or make such payments towards the provision of,
such remuneration, pensions, allowances or gratuities to the adjudicator as the
Treasury may determine,

(7) The Chancellor of the Exchequer may appoint for the adjudicator such staff
as he thinks fit with such remuneration and other terms and conditions of service
as he thinks fit.

(8) Payments under this section shall be made out of money provided by
Parliament.

NOTES

Commencement. This section was brought into force on 1 January 1993 by the Friendly Societies
Act 1992 (Commencement No 2) Order 1992, 81 1992/3117 (made under s 126(2) post).

General Note. The responsibility for the determination of disputes between the Department of
National Savings and its investors is transferred under this section from the Chief Registrar of Friendly
Societies to an independent adjudicator on the ground that it is anomalous for one of the Chancellor's
departments to determine disputes which involve another; see the statement of the Economic
Secretary to the Treasury on moving the second reading of the Bill of this Act (205 HC Official
Report col 663; 9 March 1992). 1
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Sub-s (1): The adjudicator. An adjudicator appointed under this section is under the direct
supervision of the Council on Tribunals; see the Tribunals and Inquiries Act 1992, Sch t, para 334,
as inserted by s 120{1), Sch 21, Pt 1, paras 12, 16 post.

Treasury. See the note to s 1 ante.

Sub-s (2): Supreme Court of Northern Ireland. See the note to 5 59 ante,

Sub-s (4) : Notice. For meaning, see s 119(1) post. As to the service of notices, see s 113 post.

National Savings Bank Act 1971, s 10(1). See Vol 39, title Savings Banks. That provision is
amended by s 12041), Sch 21, para 2 post.

National Debt Act 1972, s 5(1). See Vol 30, title Money (Pt 2). S5 is substituted by s 120(1),
Sch 21, para 4 post,

Courts and Legal Services Act 1990. For the meaning of “seven year general qualification”, see
s 71(3) of that Act, Vol 11, title Courts and Legal Services.

PART VIII

AMALGAMATIONS, TRANSFERS OF ENGAGEMENTS AND CONVER-
SION OF FRIENDLY SOCIETIES INTO COMPANIES

Power to modify, etc. This Part of this Act {ie Pt VIII {ss 85-92 and Sch 15)) may be modified
by order made under s 102 post; see s 102(1}, (2)(e), (3)—(5} post.

Amalgamations
85 Amalgamation of friendly societies

(1) Any two or more friendly societies may, in accordance with this Part of
this Act, amalgamate by establishing an incorporated friendly society as their
SUCCEsSOr.

{2) In order to establish a society as their successor, friendly societies proposing
to amalgamate must—

(a) comply with the applicable requirements of Part I of Schedule 15 to
this Act;

(b} take the steps required by paragraph 1(2) of Schedule 3 to this Act;

(c) each approve the proposed amalgamation and the terms on which it is
to take place by special resolution; and

(d) obtain the confirmation of the Commission of the amalgamation;

and, on obtaining that confirmation, the successor may be registered and
incorporated under this Act.

(3) If the Commission confirms the amalgamation and the successor society is
registered under this Act, the certificate of incorporation issued by the central
office shall specify a date as the transfer date for that amalgamation.

{4) On the transfer date—
{a) all the property, rights and liabilities of each society participating in the
amalgamation shall become by virtue of this subsection the property,

rights and liabilities of the successor society; and
(b) each such society shall be dissolved;

but the transter from each such society effected by paragraph (a) above shall be
deemed to have been effected immediately before the dissolution of that society.

(5) Where a friendly society is dissolved by subsection (4)(b) above, its
registration under this Act or the 1974 Act shall be cancelled by the central office.

(6) Schedule 15 to this Act has effect for supplemnenting this section.

NOTES

Commencement. Thissection and ss 86-92,5ch 15 post were broughtinto force on 13 September
1993 by the Friendly Societies Act 1992 (Commencement No 6 and Transitional Provisions) Order
1993, 511993/2213 (made under s 126(2), (3) post).

ET
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Sub-s (1): May .. . amalgamate. On the hearing of a winding up petition the conditions which
the court may impose under the Insolvency Act 1986, s 125, Vol 4, title Bankruptcy and Insolvency,
as applied by s 23 ante, Sch 10, Pt I1, para 21(1) post, include conditions for securing that the sociery
amalgamates with another friendly sociery under this section; see parz 21(2)(b) of that Schedule post.

This Part of this Act. le Pt VIII {ss 8592 and Sch 15).

Sub-s (2) : Requirements of Part I of Schedule 15. The relevant requirements are contained in
paras 1, 2 of that Schedule post.

Terms on which it is to take place. Such terms may include provision for compensation for joss
of office or diminution of emoluments attributable to the amalgamation; see s 92(1) post.

Special resolution. See s 30 ante, Sch 12, para 7 post.

Registered and incorporated under this Act. As to registration and incorporation of a friendly
society, see s 6 ante, Sch 4 post.

Sub-s (4) : Deemed. See the note to s Bante.

Definitions. For “the Commission”, see s 1(1) ante; for “friendly society” and “incorporated
friendly society”, see s 116 post; for “the central office”, see s 119(1) post; for “special resolution”, see
Sch 12, para 7 post.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.

v

Transfers of engagements
86 Transfer of engagements by or to friendly society

(1) A friendly society may, in accordance with this Part of this Act, transfer its
engagements to any extent to any of the following persons, that is to say—

(a) to another friendly society;

(b) to an industrial and provident society;

(c) to a company within the meaning of the Companies Act 1985 or the
Companies (Northern Ireland) Order 1986 incorporated in Great
Britain or Northern Ireland;

(d) in relation to engagements the fulfilment of which will constitute the
carrying on of insurance business, to any other person who is an
insurance company (within the meaning of the Insurance Companies
Act 1982},

(e} in relation to engagements the fulfilment of which will not constitute
the carrying on of insurance business, to a person (or body of persons)
who is not of a description specified in paragraph (a), (b) or (c) above.

(2) A friendly society, in order to transfer any of its engagements, must—

(a} comply with the applicable requirements of Part | of Schedule 15 to
this Act;

(b) resolve to transfer the engagements by special resolution;

(¢) if the transfer is of some but not all of its engagements, resolve to do so
by an affected members’ resolution;

(d) record the extent of the transfer as so resolved in an instrument of
transfer of engagements; and

(e} obtain the confirmation of the Commission of the transfer;

and, on obtaining that confirmation, the instrument of transfer of engagements
may be registered under subsection (4) below.

(3) Where it is proposed to transfer the engagements of one friendly society to
another friendly society, the proposed transferee, in order to undertake to fulfil
them, must—

(a) comply with the applicable requirements of Part I of Schedule 15 to
this Act and, if required, with sections 87 and 88 below; and

(b) resolve to undertake to fulfil the engagements by special resolution or,
if the Commission consents to that mode of proceeding, by resolution
of the committee of management. :

(4) Where the Commission confirms a transfer of engagements, the central
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office shall, on the application of the society proposing to transfer them and the
proposed transferee—

(a) register a copy of the instrument of transfer of engagements; and

(b) issue a registration certificate to the transferee,

and a registration certificate shall specify a date as the transfer date for that transfer.

(5) On the transfer date—

(a) the property, rights and liabilities of the society transferring its
engagements shall by virtue of this subsection become, to the extent
provided in the instrument of transfer of engagements, the property,
rights and liabilities of the transferee; and

(b) if the transfer is of all the society’s engagements, the society shall be
dissolved;

but the transfer shall be deemed to have been effected immediately before any

such dissolution.
(6) The central office shall keep a copy of the instrument and of the registration

certificate issued under subsection (4) above—-
(a) where the transferee is a friendly society, in the public file of that
society;
(b) in any other case, in the public file of the society transferring the
engagements.
(7) Where a friendly society is dissolved by subsection (5)(b) above, its
registration under this Act or the 1974 Act shall be cancelled by the central office.

(8) Where it is proposed that any engagements of a person other than a friendly
society should be transferred to a friendly society, the proposed transferee, in order
to undertake to fulfil them, must resolve to do so by special resolution.

(9) For the purposes of this section—

(a) an “affected members’ resolution” is a resolution approving a transfer of
engagements which is passed by the appropriate majority of those
members whose contracts with the society are included in the transfer
and who are entitled to vote on the resolution; and

(b) the “appropriate majority” means a majority consisting of not less than
three quarters of those who vote on the resolution (in person or by
proxy) at a meeting of the society or in a postal ballot;

and sub-paragraphs (1)(b) and (c), (4), (5) and (6) of paragraph 7 of Schedule 12 to
this Act shall apply to an affected members’ resolution as they apply to a special
resolution.

(10) Delegate voting may not take place on an affected members’ resolution;
and where the rules of a friendly society provide for delegate voting on any matter,
they must provide for voting by individual members on such resolutions.

(11) Schedule 15 to this Act has effect for supplementing this section.

NOTES

Commencement. 13 September 1993; see the note to s 85 ante.

General Note. This section and ss 87-90 post are based on the recommendations made in paras
7.1-7.6 of the Green Paper “Friendly Societies: A New Framework” (Cm 919) (January 1990). If a
friendly society is in terminal decline, or 2 management void appears, its members’ interests may be
better served by a transfer of its engagements to another society which is willing to accept them than
to allow the sociery’s continued decline or its winding up.

Subs (1): May ... transfer its engagements. On the hearing of a winding up petition the
conditions which the court may impose under the Insolvency Act 1986, s 125, Vol 4, title Bankruptcy
and Insolvency, as ap}J]ied by s 23 ante, Sch 10, Pt II, para 21{1) post, include conditions for securing
that the society transters all or any of its engagernents to another friendly society under this section;

see para 21(2){b) of that Schedule post.
This Part of this Act. [e Px VIII (ss 85-92 and Sch 15).
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Persoms. Sec thre naite “Person” to 5 1 ante.,

Great Britain. Seeithe note to s 75 ante.

Carrying on . . . bmsiness. Cf the note to s 7 ante.

Sub-s (2): Requirements of Part I of Schedule 15. The relevant provisions are contained in
paras 1, 2 of that Schedlule post.

Resolve to transfer the engagements by special resolution; affected members’ resolution,
The requirements of sub-s (2)(b), (c) above may be modified by a direction given by the Commission;
see s B9(1)a), (2) post.

As to special resalmtiions, see s 30 ante, Sch 12, para 7 post.

Instrument of transfer. This document is exempt from stamp duty; see s 105 post.

Sub-s (3): Cesnenirtee of management. For general provisions as to the committee of
management, see s 2¥ ante, Sch 11 post,

Sub-s{4): On theapplication of the society, etc. As to the form of documents ro be sent to the
central office and for the power to prescribe fees for the inspection, etc of documents in the custody of
the central office, see s 114 post.

Sub-s {6): Publicifile. See s 104 post.

Sub-1(9): Postal ballot. For provisions as to postal ballots, see s 30 ante, Sch 12, para 8 post,

Sub-5 (10) : Rules. Sce s 5(6) ante, Sch 3, para 5 post. As to the voting rights of members, see, in
particular, para 5(3}. Table, para 10(f) of that Schedule post.

Further provisioms. As to the need for an actuary’s report where a friendly society which is under
a duty to maintain a margin of selvency proposes to transfer any of its engagements, see s 87 post; as
to the need for an actmary’s report on the transfer of long term business, see s 88 post; as to the power
of the Commission to effect a transfer of engagements, see s 90 post; and as ro compensation for loss
of office or diminution of emoluments attributable to a transfer of engagements, see s 92 post.

Definitions. For “the Commission™, see s 1(1) ante; for “the public file”, see s 104 post; for “friendly ™~

society”, see s 116 post; for “Insurance business”, see s 117(1}, (2) post; for “the central office” and
“committee of management”, see s 119(1) post; for “special resolution”, see Sch 12, para 7 post, Note
as 10 “affected members’ resolution” and “appropriate majority”, sub-s (9) above,

Cor:_'lpanies Act 1985. See Vol 8§, title Companies. For the meaning of “company™, see s 735(1)
thereof.

Companies (Northern Ireland) Order 1986. SI 1986/1032 (NI 6).

Insurance Companies Act 1982, See Vol 22, title Insurance (Pt 2). For the meaning of “insurance
company”, see s 96{1) thereof.

1974 Act. Ie the Friendly Societies Act 1974 ante; see s 119(1) post.

87 Actuary’s report as to margin of solvency

(1) This section applies where a friendly society (“the transferor”™) proposes to
transfer any of its engagements under section 86 above to another friendly society
(“the transteree”).

{2} Where—

(a) the fulfilment of any of the engagements to be transferred will constitute
the carrying on of insurance business in the United Kingdom, and

{b) the transferee will, after taking the proposed transfer into account, be
under a duty to maintain the margin of solvency required by section
48 above;

the transferee shall furnish the Commission with a report by the appropriate
actuary as to whether it will immediately after the proposed transfer, possess that
margin of solvency.

(3) Where—

(a} the fulfilment of any of the engagements will constitute the carrying
on of long-term business, and
{(b) a report is not required to be furnished under subsection (2) above,

the Commission may direct the transferee to furnish the Commission with a
report by the appropriate actuary as to whether it will, immediately after the
proposed transfer, possess an excess of assets over liabilities,

(4) The appropriate actuary has a right of access at all times to the books,
accounts and vouchers of the transferor and of the transferee, and is entitled to
require from the officers of either society such information and explanations as he
thinks necessary to enable him to prepare a report under this section.
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(5) Iftheappropriate actuary fails to obtain all the information and explanations
and the access to documents which, to the best of his knowledge and belief, are
necessary for the purposes of a report under this section, he shall state that fact in
his report.

(6) An officer of a transferor or of the transferee shall be guilty of an offence if
he knowingly or recklessly makes to the appropriate actuary a statement (whether
written or oral) which—

(a) conveys or purports to convey any information or explanations which
he requires, or is entitled to require, for the purposes of a report under
this section; and

(b) is misleading, false or deceptive in a material particular.

(7) A person guilty of an offence under subsection (6) above is liable—

(a) onconviction on indictment, to imprisonment for a term not exceeding
2 years, or to a fine. or to both; and

(b) on summary conviction, to imprisonment for a term not exceeding 6
months or to a fine not exceeding the statutory maximum, or to both.

NOTES

Commencement. 13 September 1993, see the note to s 85 anre,

General Note. See the General Note to s 86 ante.

Sub-s (2): Carrying on. . . business, See the note to s 7 ante.

United Kingdom. See the note to s 14 ante.

Report by the appropriate actuary. Sub-ss (4)—(7) above also apply in relation to an actuary
preparing a report under s 88 post; see s 88(4) post.

The Commission may not confirm a transfer of engagernents under s 86 ante in any case where the
transferee is required by this section to furnish the Commission with a report unless it is satisfied as to
certain matters; see Sch 15, para 13 post.

Sub-s (3) : Direct. As to the service of directions, see s 113 post.

Sub-s (6): Guilty of an offence. As to the time limit for commencing proceedings, see s 107
post; as to offences by bodies corporate, partnerships and unincorporated associations, see s 108 post;
as to the defence of due diligence, see s 109 post; and as to the jurisdiction of magistrates’ courts, see
5110 post.

Kn*:)wingly; recklessly. See the notes to s 62 ante.

Misleading; faise. See the note “False or misleading” to s 62 ante.

Material particuiar. See the note to s 40 ante.

Sub-s (7): Is liable; conviction on indictment; fine; statutory maximum. See the notes to
s 31 ante.

Summary conviction. See the note tos 18 ante.

Definitions. For “the Commission”, see s 1(1) ance; for “friendly society”, see s 116 post; for
“Insurance business”, see 5 117(1), (2) post; for “long-term business”, see s 117(1) post; for “the
appropriate actuary” and “officer”, see s 119(1) post. Note as to “the transferor” and “the transferee”,
sub-s (1) above.

88 Actuary’s report on transfer of long term business

(1) This section applies where—

{a) a friendly society (a “transferor society”) proposes to transfer to any
person engagements the fulfilment of which will constitute the carrying
on of long term insurance business in the United Kingdom; or

(b) a friendly society (a “transferee society”) proposes to undertake to fulfil
any such engagements to be transferred to it from another friendly
society.

{2) The Commission may direct a transferor society or a transferee society to
furnish the Commission with a report by an independent actuary on the terms of
the proposed transfer and as to his opinion on the likely effects of the transfer on
the members of the society who are long term policyholders.

(3) A friendly society which is dirécted to furnish a report under this section
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shall, on payment of a reasonable fee, furnish a copy of the report to any person
who asks for one at any time before the transfer in guestion is confirmed by the
Commission.

(4) Subsections (4) to (7) of section 87 above shall apply in relation to an
actuary preparing a report under this section as they apply to the appropriate
actuary preparing a report under that section.

{(5) In thissection—

“independent actuary”, in relation to a transfer of engagements, means an
actuary who is not the appropriate actuary of a friendly society
participating in the transfer;

“long term policyholder” means a member whose contract with a friendly
society is a contract the effecting of which by the society constituted
the carrying on of long term business.

NOTES

Commencement. 13 Scptemb\er 1993; see the note to s 85 ante.

General Note. See the General Note to s 86 ante.

Transfer. .. engagements. For provisions as to a transfer of engagements, see 5 86 ante.

Person. See the note tos 1 ante.

Carrying on. .. business. See the note to s 7 ante.

United Kingdom. See the note to s14 ante.

Direct. As to the service of directions, see s 113 post.

To furnish the Commission with a report. A summary of such a report is to be included in the
staternent required by Sch 15, para 1 post; see para 2(1)(d) of that Schedule post. See also, as to
publication of notices, para 6(1), (3) of that Schedule post.

Definjtions. For “the Commiission”, see s 1{1) ante; for “friendly sociery”, see s 116 post; for
“Insurance business™, see s 117{1), {2) post; for “long-term business”, see s 117(1) post; for “actuary”
and “the appropriate actuary”, see s 119(1} post. Note as to “transferor society” and “rransferee society”,
sub-s (1) above, and as to “independent actwary” and “long term policyholder”, sub-s (5) above.

89 Power of Commission to alter requirements for transfer by friendly
society

(1) 1f the Commission is satisfied that it is expedient to do so in the interests of
the members or potential members of a friendly society, it may give 2 direction
under this section {“a direction”)—

(a) modifying the requirements of subsection {2)(b) and (c) of section 86
above; and

(b) modifying or disapplying the requirements of Part I of Schedule 15 to
this Act,

in relation to a particular proposed transfer or to all transfers made by the society
after the making of the direction.

(2) A direction may not modify the requirements of section 86(2) above so as
to permit a society to resolve to make a transfer by a resolution passed by less than
a majority, or to require more than a three-quarters majority, of those voting on
the resolution.

(3) The Commission shall not give a direction unless—

(a) an application has been made to it by not less than 10 per cent of the
members of the society concerned or, in the case of a society with more
than 1000 members, by not less than 100 members of the society;

(b) not Jess than one month before giving the direction the Commission
has served on the society concerned 2 notice stating that it proposes to
make a direction and specifying the considerations which have led it to
conclude that it would be expedient to give it;
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(c) the Commission has considered any representations made by the society
with respect to the notice mentioned in paragraph (b) above within
such period (not being less than one month) from the date on which
the society was served with the notice as the Commission may allow;
and

(d) if the society so requests, the Commission has afforded to it an
opportunity of being heard by it within that period.

(4) If the Commission considers it expedient to do so in the interests of the
members or potential members of the society concerned, it may vary or revoke a
direction by a further direction.

{5) On giving a direction in relation to a society, the Commission shall serve
on the society a copy of the direction, specifying the considerations which have
led it to conclude that it is expedient to give the direction; but the Commission
may not give a direction unless all the considerations so specified were those, or
among those, which were specified in the notice served on the society under
subsection (3) above.

(6) Notice of a direction shall be published by the Commission in one or more
of the London Gazette, the Belfast Gazette or the Edinburgh Gazette, as it thinks
appropriate, and in such other ways as appear to the Commission expedient for
informing the public.

(7) The Commission shall send a copy of a direction to the central office and
the central office shall keep the copy in the public file of the society concerned.

NOTES

Commencement. 13 September 1993, see the note 1o s 85 ante.

General Note. See the General Note to s 86 ante.

Sub-s (1) : Satisfied. See the note “Thinks fit” to s 4 anre.

Direction. As to the service of directions, see s 113 post.

Requirements of Part I of Schedule 15. The relevant provisions are contained in paras 1, 2 of
that Schedule post.

Proposed transfer; all transfers. [e a transfer of engagements; see s 86 ante.

Sub-s (3): Not less than one month before, etc. The words “not less than” indicate that one
clear month must intervene between the day on which the notice is served and that on which the
direction is given; see R v Turner [1910] 1 KB 346, 79 LJKB 176, CCA; Re Hector Whaling Ltd
[1936] Ch 208, [1935] All ER Rep 302; and the other cases cited in 45 Halsbury’s Laws {4th edn) para
1133. See also Dodds v Walker {1981] 2 All ER 609, [1981] 1 WLR 1027, HL; E J Riley Investments
Ltd v Eurostite Holdings Lrd {1985] 3 All ER 181, [1985]1 WLR 1139, CA, and 45 Halsbury'’s Laws
(4th edn) para 1111, as to the day of expiry of periods of a month or a specified number of months.

Served ... a notice, As to the service of notices, see s 113 post.

Sub-s {6) : Thinks appropriate; appear. See the note “Thinks fit" to s 4 ante.

Public. Sce the note to s 63 ante,

Sub-s (7) : Public file. See s 104 post,

Definitions. For “the Commission”,see s 1(1) ante; for “the public file”, see s 104 post; for “friendly
society”, see s 116 post; for “the central office”, “medification” and “notice”, see s 119(1) post. Note as
to “a direction”, sub-s (1) above.

90 Power of Commission to effect transfer of engagements

{1} Subject to the following provisions of this section the Commission may
give a direction under this section (“a direction”) providing for the transfer of such
of the engagements of a friendly society (“the society”) as are specified in the order
to a person so specified (“the transferee”).

(2) The Commission may give a direction if—

{a) it considers that—

(1) the society is unable to manage its affairs satisfactorily in relation
to the engagements specified in the order; and
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(i) atran:.-
mieress

'r of those engagements would be expedient to protect the
of the:members of the society; and

{b) the peopes:- transferee has complied with paragraph 1 of Schedule 15
to this Acr -ond hasiresolved to undertake to fulfil the engagements by
specil resoiuwion or, if the Commission consents to that mode of
proceedin;.. by wesmlution of the committee of management;

but the Commision 1@y dimect that paragraph (b) above shall be modified in
relation to a pamicular prayesed transfer (but not to permit a society to resolve to
undertake to filhil the engpapements by less than a majority or more than a three-
quarters majority of those woting).

(3) The Comamission may not give a direction if, were the transfer to be
proposed to be made umder section 86 above, it would be preciuded from
confirming it byany provisiom of paragraphs 13 to 17 of Schedule 15 to this Act.

(4) Before giving a dirextion, the Commission shall—

{(a) serveon the sociery a notice stating that it proposes to give the direction
and specifying the: considerations which have led it to conclude that
giving the direction would be expedient to protect the interests of the
members of the society; and

(b) publish notice of the proposed direction in one or more of the London
Gazette, the Belfast Gazette or the Edinburgh Gazette, as it thinks
appropriate, and, if it thinks appropriate, in one or more newspapers.

(5) A notice published in pursuance of subsection (4}(b) above shall—

(a) state that any interested party has the right to make representations to
the Commission with respect to the proposed direction;

(b} specifya date determined by the Commussion before which any written
representations or notice of a person’s intention to make oral
representations must be received by the Commission; and

{c} specify a date determined by the Commission as the day on which it
intends to hear any oral representations.

(6) After the date specified in pursuance of subsection (5)(b) above, the
Commission shall—

(a) determine the time and place at which oral representations may be
made;

(o) give notice of that determination to the society and the proposed
transferee and to any persons who have given notice of their intention
to make oral representations; and

{c) send copies of the written representations received by the Commission
to the society concerned and the proposed transferee.

(7) The Commission shall allow the society and the proposed transferee an
opportunity to comment on the written representations, whether at a hearing or
in writing before the expiration of such period as the Commission specifies in a
notice to 1t.

(8} If the Commission gives a direction it shall furnish a copy to the central
office, who shall—

(a) register that copy; and
(b) issue a registration certificate to the transferee;

and the registration certificate shall specify a date as the transfer date for the
transfer.
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(a) the property, rights and liabilities of the society shall by virtue of this
subsection become, to the extent provided in the direction, the property,
rights and liabilities of the transferee; and

(b) if the transfer is of all the society’s engagements, the society shall be
dissolved;

but the transfer shall be deemed to have been effected before any such dissolution.

(10) The central office shall keep a copy of a direction and of the registration
certificate—
(a) if the transferee is a friendly society, in the public file of that society;
(b) in any other case, in the public file of the society transterring the
engagements.
(11} Where a friendly society is dissolved by subsection (9)(b) above, its
registration under this Act or the 1974 Act shall be cancelled by the central office.

NOTES

Commencement. 13 September 1993; see thenote to s 85 ante.

General Note. See the General Note to s 86 ante.

Sub-s (1) : Commission may give a direction, etc. By virtue of s 50{2) ante the Commission’s
power to order a transfer of a friendly society’s engagements is a prudential power relevant for the
purposes of that section.

As to the service of directions, see s 113 post.

Transfer of . .. engagements. For provisioms as to the voluntary transfer of engagements by a
friendly society, see s 86 ante.

Person. See the note tos 1 ante.

Sub-s (2): Special resolution. See s 30 ante, Sch 12, para 7 post.

Committee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post.

Sub-s (4): Serve. .. a notice. As to the servier of notices, see s 113 post.

Thinks appropriate. See the note “Thinks fit"to s 4 ante.

Sub-s {5): Writtem. Sce the note to s 17 ante.

Sub-s (8) : Furnish a copy to the central ofice. As to the form of documents to be sent by ot
to the central office and for the power to prescribe fees for the inspection, etc of documents in the
custody of the central office, see s 114 post.

Sub-s (9) : Deemed. Sce the note to s 8 ante.

Sub-s (10) : Public file. See s 104 post.

Definitions. For “the Commission®, see s 1(1) ante; for “the public file”, see s 104 post; for “friendly
saciety”, see s 116 post; for “the central office”, “committee of management” and “notice”, see s 119(1)
post; for “special resolution”, see Sch 12, para 7 past. Note as to “a ditection”, “the society” and “the
transferee”, sub-s (1) above.

1974 Act. le the Friendly Societies Act 1974 ange; see s 119(1) post.

Conwmersions

91 Conversion of friendly society into company

(1) A friendly society may, in accordance with this Part of this Act, convert
ielf into a company registered under the Companies Act 1985 or the Companies
(viorthern ireland) Order 1986 (“a company”). '

{Z) In order to convert itself into a company a friendly society must—
(a) comply wich the applicable mquirements of Part | of Schedule 15 to

rhis Act,

PN - L - - .
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to take place may include provision for part of the funds of the society or the
company to be distributed among, or for other rights in relation to shares in the
company to be conferred on, members of the society.

(4) Where—
(a) a special resolution of a society contains the particulars required by the

Companies Act 1985 or the Companies (Northern Ireland) Order 1986
to be contained in—

(i) the memorandum of association of a company; or
(i) the articles of association of a company; and

(b) a copy of the resolution has been registered at the central office,

a copy of that resolution under the seal and stamp of the central office shall have
the same effect as a memorandum of association or, as the case may be, as articles
of association, which have been duly signed under the Companies Act 1985 or the
Companies (Northern Ireland) Order 1986.

{(5) On the registrarion of a friendly society as a company the registration of the
society under this Act or the 1974 Act shall be cancelled by the central office.

(6) Where a friendly society converts into a company the terms approved by
the society and confirmed by the Comrmnission shall, in so far as they provide for
the conferral of rights on members or officers of the society, be enforceable as if

they had been the subject of an agreement between the society and those members ™

and officers.

(7} Registration of a friendly society as a company shall not affect any right or
claim subsisting against the society or any penalty incurred by the society; and for
the purpose of enforcing any such right, claim or penalty, the society may be sued
and proceeded against in the same manner as if it had not become registered as a
company.

(8) The Commission, with the consent of the Treasury, may make regulations
providing for the regulation of the conversion of friendly societies into companies;
and such regulations may, in particular make provision—

(a) for and in connection with the transition from regulation by and under
this Act or the 1974 Act to regulation by and under any other
enaciments on a society’s ceasing to be registered under that Act; and

(b} for the treatment, in the hands of the company into which a friendly
society has converted, of the property, rights and liabilities of the society
immediately before its conversion and for the modification of any
enactment in its application to any such property, rights and habilities.

(9) Schedule 15 to this Act has effect for supplementing this section.

NOTES

Commencement. 13 September 1993 see the note to s 85 ante.

Sub-s (1): A friendly society may ... convert itself into a company. On the hearing of a
winding up petition the conditions which the court may impose under the Insolvency Act 1986,
s 125, Vol 4, title Bankruptey and Insofvency, as applied by s 23 ante, Sch 10, Pt I, para 21(1) post,
include conditions for securing that the society converts itself into a company under this section ) see
para 21(2){c) of that Schedule post.

If an incorporated friendly society which qualified for the exemption in respect of profits from
business other than life or endowment business is converted into a company registered under the
Companies Act 1985, which under this section involves losing its status as an incorporated friendly
society and therefore its tax exemption, the company will continue to be exempt from tax on profits
of its business (other than life or endowment business) relating to contracts made before the date of
conversion. This exemption will only apply as long us there is no increase in the scale of benefits
provided. Any part of the company's business qualifying for transitional exemption is to be treated as
a separate business from any other carried on by the company; see the Income and Corporation Taxes
Act 1988, ss 461 A, 461B(5)-(7), 466(1), Vol 44, title Taxation.

This Part of this Act. le Pt VIII (55 85-92 and $ch 15).

Sub-s (2): Requirements
paras 3, 4 of thar Schedule pos!
Special resolution. See s 3
Sub-s (6): Terms apprc
compensation for loss of office
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Sub-s (2): Requirements of Part I of Schedule 15. The relevant provisions are contained in
paras 3, 4 of that Schedule post.

Special resolution. See s 30 ante, Sch 12, para 7 post.

Sub-s (6): Terms approved by the society, etc. Such 1erms may include provision for
compensation for loss of office or diminution of emoluments actributable to the conversion; see s 92

ost.
P Sub-s (8): Treasury. Sec the note tos 1 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “friendly society”, see s 116 post; for “the
central office”, “modification” and “officer”, see s 119(1) post; for “special resolution”, see Sch 12, para
7 post. Note as to “a company”, sub-s (1) above.

Companies Act 1985. See Vol 8, title Companies.

Companies (Northern Ireland) Order 1986. SI 1986/1032 (NI 6).

1974 Act. le the Friendly Societies Act 1974 ante; see's 119(1) post.

Regulations under this section. Up to 1 June 1994 no reguilations had been made under sub-s
(8) above.

For general provisions 4s to regulations, see s 121 post.

Supplementary
92 Compensation for loss of office
(1) Subject to subsection (3) below, the terms ot—

(a) an amalgamation under section 85 above,

(b} a transfer of engagements of a friendly society under section 86 above,
or

(c) aconversion under section 91 above,

may include provision for compensation for loss of office or diminution of
emoluments attributable to the amalgamation, transfer or conversion to be paid
by a participating friendly society to or in respect of any of the persons mentioned
in subsection {2) below.

{2) Those persons are—

{a) the officers of the society which is to pay the compensation;

(b) in the case of an amalgamation or transfer, the officers of any other
participating society; '

(c) in the case of a transfer, the officers of any other person participating in
the transfer; and

{d) the appointed actuary (if any) of any society participating in the
amalgamation or transfer. .

(3) Any such provision as is mentioned in subsection (1} above must be
approved by the society which is to pay the compensation by a special resolution
separate from any resolution approving the other terms of the amalgamation,
transfer or conversion.

(4) If compensation which has not been authorised in accordance with
subsection (3) above is received by an officer, it shall be repaid.

(5) In this section—

“compensation” includes the provision of benefits in kind;

“loss of office” includes, in relation to an officer of an incorporated friendly
society holding office by virtue of his position in the society in a
subsidiary of the society or body jointly controlled by the society, the
loss of that office; and

“participating society”, in relation to an amalgamation or transfer, means a
friendly society participating in the amalgamation or transfer and, in
relation to the conversion of = friendly society, that society.

e
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‘NOTES

Commencement. 13 September 1993 see the note to s 85 ante.

Special resolution. See s 30 ante, Sch 12, para 7 post.

Definitions. For “body jointly controlled” and “subsidiary”, see s 13(9) ante; for “friendly society”
and “incorporated friendly society”, see s 116 post; for “appointed actuary”, see s 44 ante; for “officer”,
see s 119(1) post; for “special resolution”, see Sch 12, para 7 post. Note as to “compensation”, “loss of
office” and “participating society”, sub-s (5) above.

PARTIX
MISCELLANEOUS

Societies registered under 1974 Act
93 Registration of societies under 1974 Act

(1) No society may be registered under the 1974 Act after the commencement
of this section.

(2) Subject to section 7 of the 1974 Act, a society registered under the 1974 Act
immediately before the commencement of this section (an “existing society”) shall
continue as a registered society in accordance with the provisions of that Act.

(3) Nothing in subsection (1) above shall be taken as preventing the registration

after the commencement of this section of a branch of an existing society as a

registered branch.
(4) Nothing in this Act shall be taken as preventing—

{(a} the performance by an existing friendly society of any contract which
is in force immediately before the commencement of this section; or

{b) the carrying on by such a society of any social or benevolent activity
which 1s not inconsistent with the other activities of the society.

©{5) Before the end of the transitional period each existing friendly society
shall—

(a) by special resolution agree upon the aiterations to be made to its rules
so that they conform to this Act and the 1974 Act; and

(b) send to the central office four copies of the rules as altered each signed
by the secretary and accompanied by a statutory declaration by the
secretary that that agreement was effected by a resolution passed as a
special resolution.

{6) On agreeing upon any such alteration to its rules a society shall, subject to
subsection (7) below, determine the date on which the society intends it to take
effect, and any alteration to the society’s rules sent to the central office shall be
accompanied by a record specifying that date (in this paragraph referred to as “the
specified date”}.

(7) No date shall be specified under subsection (6) above which falls more than
six months after the date of the meeting at which the society agreed upon the
alteration to its rules.

{8) The central office, if satisfied that the rules as altered are in conformity with
this Act and the 1974 Act, shall retain and register a copy of the altered rules.

(%) On registering a copy of the altered rules under subsecticn (8) above, the
central office shalt—

(a) return another copy to the secretary of the society, together with a
certificate of registration, and

(b) keep another copy with the record of the specified date sent to it under
subsection {6) above and a copy of that certificate, in the public file of
the society.
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(10) Rules registered under this paragraph shall take effect on the specified date
for the rule or, if registration of the rules is not effected until a later date, that later
date.

(11) If the central office has not, before the end of the transttional period,
received from an existing registered friendly society copies of its rules as altered in
accordance with subsection (5) above, the society shall be treated as having agreed
upon such alteration of its rules as the Commission directs.

(12) Where the Commission proposes to give a direction under subsection {11)
above in relation to a society it shall—

(a) serve on the society a notice stating that it proposes to give a direction;

and
(b) consider any representations made by the society within such period
{not being less than fourteen days) from the date on which the notice is

served as the Commission may allow;
and, if the society so requests, the Commission shall afford to it an opportunity of
being heard by the Commission within that period.
(13) Where under this section a society is treated as having agreed upon altered
rules, the central office shall prepare three copies of rules for the society and shall—
(a) retain and register one copy,
(b) send another to the secretary of the society, together with a certificate

of registration, and
(c) keepanother copy, together with a copy of that certificate, in the public

file of the society;
and the rules so registered shall be for all purposes the rules of the society until
amended under the 1974 Act.

(14) In this section “the transitional period” means the period beginning with
the commencement date for this section and expiring with such day as the
Commission, with the consent of the Treasury, prescribes by order.

(15) Subsections (5) to (14) above apply to the rules of a registered branch of
an existing friendly society as they apply to the rules of the society.

NOTES

Commencement. Sub-ss {1)-(4) were brought into force on | February 1993 by the Friendly
Societies Act 1992 {Commencement No 3 and Transitional ProVisions) Order 1993, SI 1993/16
{made under s 126{2) post); sub-ss (5)-(15) were brought into force on 1 January 1994 by the Friendly
Sacieties Act 1992 {Commencement No 6 and Transitional Provisions) Order 1993, SI1993/22i3
(made under s 126{2), (3) post).

Sub-s (1) : No society may be registered, etc. See also the Friendly Societies Act 1974, 5 7 ante,
A body which has been registered under the Friendly Societies Act 1974 as a branch of a society may
not be registered as a society after the commencement of this section; see s 13(1) of the 1974 Actante.

Sub-s (5): Special resolution. See s 30 ante, Sch 12, para 7 post.

Send to the central office. As to the form of documents to be sent by or to the central office and
for the power to prescribe fees for the inspection, etc of documents in the custody of the central office,
see s 114 post.

Statutory declaration, le a declaration made by virtue of the Statutory Declarations Act 1835,
Vol 17, title Evidence; see the Interpretation Act 1978,s 5, 5ch 1, Vol 41, title Statutes.

Sub-s (7): Six months after, etc. See the note “Seven months after, etc” to s 3 ante.

Rules. See s 5(6) ante, Sch 3, para 5 post. As to the procedure for altering the society’s rules, see, in
particular, para 5(3), Table, para 13 of that Schedule post.”

Sub-s (8): Satisfied. See the note “Thinks fit” to's 4 ante.

Sub-s (9); Public file. Sce s 104 post,

Sub-s (11) : Directs. As to the service of directions, see s 113 post.

Sub-s (12): Serve ... a notice. As to the service of notices, see s 113 post.

Not being less than 14 days, etc. The words “not less than” indicate that 14 clear days must
intervene between the day on which the notice ' served and that.on which the representations will
be considered: sce R v Turner [1910] 1 KB 346, 79 LJKB 176, CCA; Re Hector Whaling Lid {1936]
Ch 208, [1935] All ER Rep 302; and the other cases cited in 45 Halsbury's Laws (4th edn) para 1133.
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Sub-s (13): The central office .. . shall ... send, etc. See the note “Send to the central office”
above.

Sub-s (14} : Treasury. See the note to s 1 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “the public file”, see s 104 post; for “friendly
society”, “registered branch” and “registered friendly society”, see s 116 post; for “the central office”
and “notice”, see s 119(1) post; for “special resolution”, see Sch 12, para 7 post. Note as-to “existing
society”, sub-s (1} above, and as to “the transitional period”, sub-s (14} above.

1974 Act. le the Friendly Societies Act 1974 ante: see s 119(1) post.

Orders under this section. Up to 1 June 1994 no orders had been made under sub-s (14) above.

For general provisions as to orders, see s 121 post.

94 Registered friendly societies and branches: validation and
ratification by members

(1) Subject to subsection (3} below, if action not permitted by the rules of a
registered friendly society or a registered branch is taken by or on behalf of the
society or branch, the action is valid (whether or not it would be valid apart from
this subsection) if all the members of the society or branch—

(a) signified their agreement to it in writing before it was taken; or
(b) signified their approval of it in writing before the end of the period of
28 days commencing with the day on which it was taken.

(2) Subject to subsection (3) below, if a contract between a registered friendly™
society or branch and its members purports to create rights and obligations as to
which the rules of the society or branch do not permit rights and obligations to be
created, the contract shall be valid and shall bind all members of the society or
branch if all members of the society or branch are parties to it.

(3) This section does not validate the taking of any action or any term in a
contract unless the matter falls within the capacity of a registered friendly society
or branch under the 1974 Act or this Act.

(4) In this section references to the members of a society or branch are to the
mermnbers entitled to vote at a meeting of the society or branch,

NOTES
Commencement. 1 February 1993; see the note to s 6 ante.
Writing. See the note “Written” to s 17 ante.
28 days commencing with, etc. See the note “14 days commencing with, etc” to s 44 ante.
Definitions. For “registered branch” and “registered friendly society”, see s 116 post. Note as to
“the members of a society or branch”, sub-s (4) above.
1974 Act. le the Friendly Societies Act 1974 ante; see s 119({1) post.

95 Amendments of 1974 Act

Schedule 16 to this Act (which contains amendments to the 1974 Act) shall have
effect.

NOTES

Commencement. This section and the following provisions of Scli 16 were brought into force as
follows:

13 January 1993: paras 2(1)(a), (3}, 25, 26, 28 (Friendly Societies Act 1992 (Commencement No 3
and Transitionzl Provisions) Order 1993, 81 1993/16, made under s 126(2) pest);

1 February 1993 paras 4(a), (¢}, 5-7, 10, 16, 19, 24 (to the extent that it repeals the Friendly
Societies Act 1974, 55 70-73,75), 37, 38(a), 42(a), 45, 47, 48(b), (e}, 52 {S1 1993/16};

28 April 1993 paras 3, 34--36, 38(b), {c) {to the extent that it introduces the Friendly Societies Act
1974,5 93(3)(a), (b)), 3941 (Friendly Societies Act 1992 (Commencement No 5 and Savings) Order
1993, 81 1993/1186, made under s 126(2) post});

13 September 1993: paras 29, 31, 33 (Friendly Societies Act 1992 (Commencement No 6 and
Transitional Provisions) Order 1993, 81 19932213, made under 5 126(2), {3) post);

1 January 1994: paras 4(b}, 8, 9, 11, 12, 15, 17, 18(1)(a}, 22, 23, 43, 51 (S1 1993/2213}; paras
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2(1)(b),(2), 13, 14, 18(1)}b), 20,21,27, 30, 38(c) (to the extent that it introduces the Friendly Societies
Act 1974, s93(3)(c)). 42(b), (c), 44, 46, 48(a), (c), (d), 49, 50 (Friendly Societies Act 1992
{Commencement No 7 and Transitional Provisions and Savings) Order 1993, SI 19933226, made
under s 126(2), (3) post).

As regards Sch 16, para 32, SI 1993/16 brought that paragraph “except paragraph (8)” into force
on 1 February 1993, and 51 1993{2213 brought the same patagraph “except subsecrion (8) of section
84A" into force for all remaining purposes on 13 September 1993, By SI 1993/3226 that paragraph
“to the extent that it inserts section 84A(8) of the 1974 Act” was brought into force on 1 January
1994,

Up to 1 June 1994 no further order had been made under s 126 post bringing Sch 16, para 24 into
foree ta the extent that it repeals the Friendly Societies Act 1974, 74 ante.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post.

Societies registered in Northern Ireland
96 Extension of 1974 Act to Northern Ireland

(1) The 1974 Act shall extend to Northern Ireland.

(2) Societies which, immediately before the commencement of subsection (1)
above, were societies registered under any provision of section 1 of the Friendly
Societies Act (Northern Ireland) 1970 shall be treated as if they were societies
registered under the corresponding provision of section 7 of the 1974 Act.

(3) A branch of a society registered under that Act of 1970 which is,
immediately before the commencement of subsection (1) above, a registered
branch of the society under that Act, shall be treated as a branch registered under
the 1974 Act.

(4) In consequence of subsections (1) to (3) above, the Friendly Societies Act
(Northern Ireland) 1970 is repealed.

NOTES

Commencement. This section and 5 124 post were brought into force on 1 January 1994 by the
Friendly Societies Act 1992 (Commencement No 7 and Transitional Provisions and Savings} Order
1993, 51 19933226 (made under s 126(2), (3) post).

1974 Act, le the Friendly Societies Act 1974 ante; sees 119(1}) post.

Friendly Societies Act {Northern Ireland) 1970. 1970 ¢ 31 (NI); not printed in this work.
That Act is also repealed by s 120(2), Sch 22, Pt Il post.

\

Other miscellaneous provisions

97 Insurance protection

The Policyholders Protection Act 1975 shall have effect subject to the amendments
in Schedule 17 to this Act, being amendments to extend that Act to contracts of

insurance with friendly societies.

NOTES

Commencement. Up to 1 June 1994 no order had been made under s 126 post bringing this
section and Sch 17 post into force.

General Note, This section and Sch 17 post implement the proposals contained in paras 77,78 of
the Green Paper “Friendly Societies: A New Framework” (Cm 919) (January 1990). Although the
larger friendly societies belong 1o 2 voluntary investor protection scheme, certain smaller societies
have not joined. The Government therefore thought it desirable to institute a statutory scheme, to be
mandatory on any society giving its members contractual rights to cash benefits in specified
circumstances or at a specified time. Accordingly, the Policyholders Protection Act 1975, Vol 22,
title Insurance (Pt 1), which covers investor protection in the insurance industry, is amended by
Sch 17 post so as to bring policyholders of friendly societies within its scope on the same terms as
insurance companies.

Definitions. For “friendly society”, see s 116 post; for “contract of insurance”, see s 119(1} post.

Policyholders Protection Act 1975. See Vol 22, title Insurance (Pt 1).
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98 Financial services

The Financial Services Act 1986 shall have effect subject to the amendments in
Schedule 18 to this Act, and in that Schedule—

(a) the amendmentsin Part I relate to the provisions of that Act other than
Schedule 11; and

{b) the amendments in Part II relate to Schedule 11 to that Act (friendly
societies).

NOTES

Commencement. Asto the commencement of this section and Sch 18 post, seethe Commencement
note to that Schedule.

Financial Services Act 1986. See Vol 8, title Companies; Vol 22, title Insurance; Vol 30, title
Money (Pt 1); and this title ante, That Act is also repealed in part by s 120(2), Sch 22, Pt I post.

99 Insurance of lives of children under 10

{1} Subject to the following provisions of this section, if—

(a) after this section comes into force a friendly society or registered branch
or an industrial assurance company enters into a contract of insurance

under which benefit in excess of £800 is payable on the death of any ™

person; and
(b) that person dies under the age of 10,

the obligation of the society, branch or company as to payment of benefit is only
to pay £800 (without prejudice to any person’s right to recover part of the
premiums paid).

{2) Subsection (1) above does not apply where the benefit 1s payable to a person
who has an interest in the life of the person on whose death it is payable.

(3) The Commission may, with the consent of the Treasury, by order substitute
some other sum for the sum for the time being specified in subsection (1) above.

(4) In the application of this section to Northern Ireland the references to
industrial assurance companies shall be omitted.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Industrial assurance company. For meaning, see the Industrial Assurance Act 1923, s 1(1A)
ante.

Under the age of 10. See the note "Under 18" to 5 77 ante.

Treasury. See the note te s 1 ante.

Application to trade unions. This section applies to a trade union as to an industrial assurance
company; see the Trade Union and Labour Relations (Consolidation) Act 1992, 5 19(1), as substituted
by s 120(1), Sch 21, Pt 1, para 17 post.

Definitions. For “the Commission”, see s 1(1) ante; for *friendly society” and “registered branch”,
see s 116 post; for “contract of insurance”, see s 119(1) post.

Orders under this section, Up to 1 June 1994 no orders had been made under sub-s (3) above.

For general provisions as to orders, see s 121 post,

100 Industrial assurance

Schedule 19 to this Act (which contains amendments as relating to industrial
assurance) shall have effect.

NOTE

Commencement. Astothe commencement of thissection and Sch 19 post, see the Commencement
note to that Schedule,
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[101 Law applicable to contracts of insurance with friendly societies

(1) The law applicable to a contract of insurance made by a friendly society the
effecting of which constitutes general business and which covers risks situated in
the United Kingdom or another member State shall be determined—

(2) in the case of a society to which section 37(3) above applies, in
accordance with Part I of Schedule 20 to this Act; and
(b) in any other case, in accordance with that Part of that Schedule as

modified by subsection (3) below.

(2) The law applicable to a contract of insurance made by a friendly society the
effecting of which constitutes long term business and which covers commitments
or risks situated in the United Kingdom or another member State shall be
determined—

(a) in the case of a society to which section 37(2) above applies, in
accordance with Part IT of Schedule 20 to this Act; and
(b} in any other case, in accordance with Part 1 of that Schedule as modified

by subsection (3) below.
(3} For the purposes of paragraph (b) of subsections (1) and (2) above, Part T of
Schedule 20 to this Act shall be modified as follows—

{a) the words “or central administration”, in each place where they occur,
shall be omitted;

(b) in paragraph 5(1), for the words from “shall act” to the end there shall
be substituted the words “shall apply the general rules of private
international law of that part of the United Kingdom concerning
contractual obligations”; and

{c) in paragraph 5(2), for the words “those provisions” there shall be
substituted the words “those rules”.

(4) The provisions of this section do not apply in relation to a contract of
reinsurance. ]

NOTES

This section was substituted by the Friendly Societies (Amendment) Regulations 1993, SI 1993/
2519, reg 6(1), with effect from 1 January 1994,

United Kingdom. Sce the note to s 14 ante. .

Member State. See the note to s 13 ante.

Definitions. For “friendly society”, see s 116 post; for “commitment”, “general business” and *long
term business™, see s 117(1) post; as to “member State where the commitment or risk is situated”, see
s 117(6), (7) post.

PART X
GENERAL AND SUPPLEMENTARY

General

102 Power to amend, etc to assimilate to company law or law relating
to persons carrying on insurance business

(1) If, onany modification of the statutory provisions in force in Great Britain
or Northern Ireland relating—
{a) tocompanies; or
(b} to persons or bodies of persons, other than friendly societies, whether
incorporated or mnot, carrying on insurance business (including
reinsurance business),

it appears to the Treasury to be expedient to modify the relevant provisions of this
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Act for the purpose of assimilating the law relating to friendly societies to the law
as so modified, the Treasury may, by order, make such modifications of the
relevant provisions of this Act as they think appropriate for that purpose.
(2) The “relevant provisions of this Act” are the following provisions as for the
time being in force, that is to say—
(a) so much of Part II as relates to winding up;
(b) PartIV,;
(¢} PartV;
{(d) Part VI;and
{e) Part VIIL
(3) The power conferred by subsection (1) above includes power to modify
the relevant provisions of this Act so as to—
(a) confer power to make orders, regulations, rules or other subordinate
legislation;
(b) create criminal offences; or
(¢) provide for the charging of fees but not any charge in the nature of
taxation.
(4) An order under-this section may—
{a) make consequential amendments of or repeals in other provisions of

this Act; or
{(b) make such transitional or saving provisions as appear to the Treasury
to be necessary or expedient. “

(5} In this section—

“modification” includes any additions and, as regards modifications of the
statutory provisions relating to companies, any modification whether
effected by any future Act or by an instrument made after the passing
of this Act under an Act whenever passed; and

“statutory provisions” includes the provisions of any instrument made under
an Act.

NOTES

In the Queen’s Printer’s copy of this Act, the marginal note was incomplete. It is thought that it
should read “Power 1o amend, etc to assimilate to company law or law relating to persons carrying
on insurance business”.

Commencement. 1 February 1993; see the note 105 6 ante.

Sub-s (1) : Great Britain, See the note to s 75 ante.

Persons. See the note “Person” to s 1 ante.

Carrying on .. . business. See the note to s 7 ante.

Appears; think appropriate. See the note “Thinks fit” ro 5 4 ante.

Treasury. See the note tos 1 ante.

Sub-s (2): Part II; Part IV; Part V; Part VI; Part VIIL le ss 5-26 and Schs 2-10 (Pt 1I) (the
relevant provisions of Pt I are ss 19-26 and Sch 10); ss 3143 and 5ch 13 (Pt IV); 53 44-67 (Pt V);
s 68—79 and Sch 14 (Pt VI); ss 85-92 and Sch 15 (Pt VIII).

Sub-s (5): Passing of this Act. This Act was passed, ie reccived the Royal Assent, on 16 March
1992,

Definitions. For “friendly society™, see s 116 post; for “insurance business”, see s 117(1) post; for
“reinsurance business”, see s 117(2) post; for “modifications”, see s 119(1) post (and note sub-s (5)
above). Note as to “relevant provisions of this Act”, sub-s (2) above, and as to “statutory provisions”,
sub-s (5) above,

Orders under this section. Up to 1 June 1994 no orders had been made under this section.

For general provisions as to orders, see s 121 post.

103 Power to modify Parts V and VI in relation to particular friendly
societies

(1) The Commission may, on the application or with the consent of a friendly
society, by order direct that all or any of the provisions of Part V or VI of this Act

;
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shall not apply to the society or shall apply to it with such modifications as may be
specified in the order.

(2) An order under this section may be subject to conditions.

(3) An order under this section may be revoked by the Commission at any
time: and the Commission, may at any time vary any such order on the application
or with the consent of the society to which it applies.

NOTES
Commencement. 1 February 1993; see the note to's 6 ante.
Part V or VI of this Act. le ss 4467 (Pt V); ss 68-79 and Sch 14 (Pt V).
Definitions. For “the Commission”, see s 1{1) ante; for “friendly society”, see s 116 post; for

“modifications”, see s 119(1) post.
Orders under this section. Up to 1 June 1994 no orders had been made under this section.

For general provisions as to orders, see s 121 post.

104 Public file of a friendly society

(1) The central office shall prepare and maintain a file relating to each friendly
society (to be known as the public file) and the file shall—

(2) contain the documents or, as the case may be, copies of the documents
and the records of the matters directed by or under any provision of
this Act to be kept in the public file of the society; and

(b) be available for inspection on reasonable notice by members of the
public on payment of the fee prescribed under section 114 below.

(2) Any member of the public shall be entitled, on payment of the fee so
prescribed, to be furnished with a copy of all or any of the documents or records
kept in the public file of a friendly society.

(3} The central office may keep in the public file of a registered friendly society

any documents relating to a registered branch of the society which correspond to
documents relating to the society which it is required to keep on that file.

NOTES

Commencement. 1 February 1993; see the note tos 6 ante.  »
Directed by or under any provision of this Act to be kept in the public file. See ss 14(12),

20012), 21(2), 25(4), 29(5), 51(8), 52(6), 54(9). 78(8), B6(6), 89(7), 90(10), 93(%), (13) ante, Sch 3,
paras 3(c), 6(6)(c), (8), 3(3)(c), 12(2){c), Sch 4, para 2(6){c), Sch 10, paras 4, 24(3), 67, Sch 13, paras 5,
11(2) post.

Public. See the note to s 63 ante.
Definitions. For “friendly society”, “registered branch”, and “registered friendly society”, sees 116

post; for “the central office”, see s 119(1) post.

105 Exemptions from stamp duty

Stamp duty shall not be chargeable upon any document required or authorised by
this Act, the 1974 Act or by the constitution of an incorporated friendly society
or of a registered friendly society or registered branch.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Definitions. For “incorporated friendly society”, “registered branch”, and “registered friendly
society”, see s 116 post.

1974 Act. le the Priendly Societies Act 1574 ante; sees 119(1) post.
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106 Officers and auditors not to be exempted from liability

(1) Subject to subsection (3) below, any provision to which this section applies,
whether contained in the constitution of a friendly society or in any contract with
a friendly society or otherwise, shall be void.

(2) This section applies to any provision for—

(a) exempting any member of the committee of management, other
officer, or person employed as auditor of a friendly society from any
liability which, by virtue of any rule of law, would otherwise attach to
him in respect of the negligence, defauit, breach of duty or breach of
trust of which he may be guilty in relation to the society; or

(b} indemnifying any such person against any such liability.

{3) Subsection (1) above shall not prevent a friendly society—

{a) from purchasing and maintaining for such a person insurance against
any such liability; or

(b) from indemnifying such a person against any liability incurred by him
in defending any proceedings (whether criminal or civil) in which
Jjudgement is given in his favour or in which he is acquitted.

{4) Section 727 of the Companies Act 1985 or Article 675 of the Companies
(Northern Ireland) Order 1986 (each of which empowers the court to grant relief
in certain cases of negligence, default, breach of duty or breach of trust) shall apply.
in relation to officers and auditors of a friendly society as it applies in relation to
officers and auditors of a2 company.

(5) For the purposes of this section a reference to an officer of a friendly society
includes a reference to the appropriate actuary.

NOTES

Commencement, 1 February 1993; see the note to s 6 ante.

Cormittee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post. ’

Auditor of a friendly society. For appointment, etc, see s 72 ante, Sch 14 post.

Definitions. For “friendly society”, see s 116 post; for “the appropriate actuary”, “commirtee of
management” and “officer”, see s 119(1) post,

Companies Act 1985, s 727. See Vol 8, title Companies,

Companies (Northern Ireland) Order 1986. SI 1986/1032 (NI 6).

107 Time limit for commencing proceedings

(1) Notwithstanding any limitation on the time for the taking of proceedings
contained in any enactment, summary proceedings for any offence under this Act
may, subject to subsection (2) below, be commenced by the Commission at any
time within the period of one year beginning with the date on which evidence
sufficient in the opinion of the Commission to justify a prosecution for the offence,
comes to its knowledge.

(2) Nothing in subsection (1) above shall authorise the commencement of
proceedings for any offence at a time more than three years after the date on which
the offence was committed.

(3) For the purposes of subsection (1) above a certificate, purporting to be
signed by or on behalf of the Commission, as to the date on which such evidence
as is mentioned in that subsection came to its knowledge, shall be conclusive
evidence of that date.

(4), (5) (Apply to Scotland only.)
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NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

The Commission. For meaning, see s 1(1) ante.

One year beginning with, etc. Cf the note “3(6) months beginning with, etc” to s 39 ante,
Three years after, etc. Cfthe note “Seven months after, etc” to s 3 ante.

Conclusive evidence. See the note to s 20 ante.

108 Offences by bodies corporate, partnerships and unincorporated
associations

(1) Where an offence under this Act committed by a body corporate is proved
to have been committed with the consent or connivance of, or to be attributable
to any neglect on the part of any member of the committee of management,
director, manager, secretary or other similar officer of the body corporate, or any
person who was purporting to act in any such capacity, he, as well as the body
corporate, shall be guilty of that offence and liable to be proceeded against and
punished accordingly.

(2) Where the affairs of a body corporate are managed by the members,
subsection (1) above shall apply in relation to the acts and defaults of 2 member in
connection with his functions of management as if he were a director of the body
corporate.

(3) Where a partnership is guilty of an offence under this Act, every partner,
other than a partner who is proved to have been ignorant of or to have attempted
to prevent the commission of the offence, shall also be guilty of that offence and
be liable to be proceeded against and punished accordingly.

(4) Where an unincorporated association (other than a partnership) is guilty of
an offence under this Act—

(a) every officer of the association who is bound to fulfil any duty of which
the breach is the offence; or

(b) if there is no such officer, every member of the governing body other
than a member who is proved to have been ignorant of or to have
attempted to prevent the commission of the offence,

shall also be guilty of the offence and be liable to be proceeded against and punished
accordingly. :

NOTES

Commencement. 1 February 1993 see the note to s 6 ante.

Offence . .. committed by a body corporate. Except when the penalty is inzppropriate or
where, by the nature of the offence, it must be committed by an individual, a corporation may be
convicted for the criminal acts (including those requiring mens rea) of the directors and managers
who represent the directing mind and will of the corporation and control what it does (DPP v Kent
& Sussex Contractors Ltd [1944] KB 146, [1944] 1 AIIER 119; R v ICR Haulage Ltd [1944] KB 551,
[1944] 1 All ER 691, CCA; Tesco Supermarkets Ltd v Nastrass (1972) AC 153, [1971] 2 All ER 127,
HL), but it cannot be convicted for the criminal acts of its inferior servants or agents unless the offence
is one for which an employer or principal may be vicariously liable (John Henshall (Quarries) Lid v
Harvey {1965] 2B 233, [1965] 1 AUl ER 725; Tesco Supermarkets Ltd v Natirass above; R v Andrews-
Weatherfoil Lid [1972] 1 AU ER 65, [1972] 1 WLR 118, CA). See furthet, on the criminal liability of
corporations, 9 Halsbury's Laws (4th edn) para 1379 and 11(1) Halsbury's Laws {4th edn reissuc) para
35, and as to vicarious liability, 11(1) Halsbury Laws {4th edn reissuc) paras 52 et seq.

As to the defence of due diligence, see s 109 post.

Consent. There is authority for saying that this presupposes knowledge; see Re Caughey, ex p Ford
(1876) 1 Ch D 521 at 528, CA, per Jessel MR, and Lamb v Wright & Co [1924] 1 KB 857 at 864,
[1924] ALLER Rep 220 at 223, It is thought, however, that actual knowledge is not necessary; ¢f Knox
v Boyd 1941 JC 82 at 86; Taylor’s Central Gardges (Exeter) Ltd v Roper (1951) 115 [P 445 at 449, 450,
[1951] WN 383, per Deviin J; fames & Son Ltd v Smee [1955] 1 QB 78 at 91, [1954] 3 All ER 273 at
278 per Parker J; and Mallon v Allon [1964]) 1 QB 385 at 394, [1963) 3 All ER 843 at 847,

Connivance. Though there are many decisions on the meaning of this word in matrimonial law
{see Godfrey v Godfrey [1965) AC 444, [1964} 3 All ER 154, HL, especially the speech of Lord Guest
in which earlier decisions are reviewed), there is little authority as to its meaning in the context in
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which it appears in this section (sec Gregory v Walker (1912) 77 JP 55, 29 TLR 51, and Glanville
Williams, Criminal Law: The General Part, para 222} It is thought that the word implies knowledge
of, and acquiescence in, the offence committed. Yet it scems that here again positive knowledge is not
necessary and that suspicion is enough although mere negligence or inattention is not; see Rogers v
Rogers (1830) 3 Hag Ecc 57 {but note the express reference to neglect in this section).

" Negleet. This word implies failure to perform a duty of which the person knows or ought to
know; see Re Hughes, Rea v Black [1943] Ch 296 at 298, [1943] 2 All ER 269 at 271 per Simonds J.
For circumstances in which an offence was held to be attributable to neglect on the pazt of a director,
see Crickitt v Kursaal Casino Ltd (No 2) [1968] 1 All ER 139 at 146, 147, {1968] 1 WLR 53, HL and
for circumstances in which the opposite was held, see Huckerby v Elliort [1970] 1 All ER 189, (1969)
113 8el Jo 1001, )

Committee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post.

Purporting to act. The reference to any person who was purporting to act in any such capacity is
introduced in view of Dean v Hiesler [1942) 2 All ER 340, where a director who had not been duly
appointed was held not liable for an offence committed by the company.

Definitions. For "committee of management™ and “officer”, see s 119(1) post.

.

109 Defence of due diligence

In any proceedings for an offence under this Act, it shall be a defence for a person
charged to prove that he took all reasonable precautions and exercised all due
diligence to avoid the commission of such an offence by himself or any person
under his control.

NOTES

Commencement. { February 1993, see the note to s 6 ante.

It shall be a defence, etc. The burden of proof resting on the accused is not so onerous as that
which s, in general, laid on the prosecutor as regards proving an offence and may be discharged by
satisfying the court of the probability, or rather the preponderance of probability, of what the accused
is called on to prove; see R v Carr-Briant [1943] KB 607,[1943] 2 Al ER 156; R v Dunbar [1958] 1
QB 1,[1957]1 2 ANER 737; and R v Hudson [1966] 1 QB 448, [1965] 1 All ER 721.

Exercised all due diligence. Whether or not the accused has exercised all due diligence is a
question of fact, but on a case stated the High Court will interfere if there was no evidence to support
a finding on thisfpoint; see R C Hamvitetr Ltd v Crabb (1931) 145 LT 638, [1931] All ER Rep 70.

The fajlure of the directors of a limired company to exercise due diligence is the failure of the
company (Pearce v Cullen (1952) 96 Sol Jo 132}, but the failure of subordinate managers and similar
employees of a company with large-scale business 1o exercise due diligence s not necessarily the failure
of the company (Tesco Supermarkets Lid v Nattrass [1972) AC 153,[1971] 2 AHER 127, HL).

It has been said of a contractual obligation 1o exercise due diligence that it is indistinguishable from
an obligation to exercise reasonable care; see Riverstone Meat Co Py Lid v Lancashire Shipping Co Lid
[1960] 1 B 536 at 581, [1960] 1 All ER 193 at 219, CA, per Willmer L}, revsd on other grounds
[1961} AC 807,[19561] 1 ANl ER 495,11L.

110 Jurisdiction of magistrates’ courts

(1) Without prejudice to the provisions of the Magistrates’ Courts Act 1980 or
the Magistrates’ Courts (Northern Ireland) Order 1981 as to the jurisdiction of a
magistrates’ court, in England and Wales or Northern Ireland all summary offences
under this Act may be prosecuted—

{a) where the prosecution is against a friendly society or any officer of a
friendly society, before a magistrates’ court acting for the petty sessions
area in which the registered office of the society is situated; and

(b} where the prosecution is against a person other than a friendly society
or an officer of a friendly society, before a magistrates’ court acting for
the petty sessions area in which the person is resident at the time of the
institution of the prosecution.

(2) In the application of subsection (1) above to Northern Ireland—
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(2) for the reference in paragraph (a) to a magistrates’ court acting for a
petty sessions area there shall be substituted a reference to a magistrates’
court acting for a county court division; and

(b} paragraph (b) shall be omitted.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Magistrates’ court. For meaning, see, by virtue of the Interpretation Act 1978,55,5ch 1, Vol 41,
title Statutes, the Magistrates’ Courts Act 1980, s 148, Vol 27, ntle Magistrates.

Petty sessions area. For meaning, see, by virtue of the Magistrates’ Courts Act 1980, s 150(1), the
Justices of the Peace Act 1979, s 4, both Vol 27, title Magistrates.

Registered office. The memorandum of an incorporated friendly society must specify the address
of its registered office; see s 5(6) ante, Sch 3, para 4(1)(c) post.

Person. See the note to s 1 ante,

Resident. A person resides where in common parlance he lives, and a temporary absence is
immaterial provided there is an intention to return and a house or lodging to which to return; see R
v St Leonard's, Shoreditch, Inhabitants (1865) LR 1 QB 21, and R v Glossop Union (1866) LR 1 QB
227. The word “reside” implies a degree of permanence (Levene v IRC [1928] AC 217 ar 222, 223,
{1928] AIlER Rep 746 at 749,750, HL; Fox v Stirk [1970] 2 QB 463 at 477, [1970] 3 ANER 7 at 13,
CA: Brokelmann v Barr [1971] 2 QB 602, [1971] 3 All ER 29), but a person may be resident in more
than one place at the same time (Levene v IRC above; Langford Property Co Ltd v Tureman [1949] 1
KB 29, sub nom Langford Praperty Co Lid v Athanassoglou [1948] 2 AILER 722, CA; Herbert v Byrne
[1964] 1 All ER 882, [1964] 1 WLR 519, CA; and contrast Beck v Scholz [1953] 1 QB 570, [1953] 1
All ER 814, CA). Whether 1 person is resident in a particular place and whether that residence is
permanent are questions of fact and degree and it is possible to be resident in accommodation such as
3 tent or a vehicle; moreover the legality or lawfulness or otherwise of the residence is not generally a
relevant consideration; see Hipperson v Electoral Registration Officer for the District of Newbury [1 985]1
QB 1060, [1985] 2 All ER 456, CA.

As 1o the residence of incorporated bodies, see 9 Halsbury’s Laws (4th edn) para 1225.

Definitions. For “friendly society”, see s 116 post; for “officer”, see s 119(1) post.

Magistrates’ Courts Act 1980. See Vol 27, title Magistrates.

Magistrates’ Courts (Northern Ireland) Order 1981. 51 19814165 (NI 26).

111 Evidence

(1) Any document purporting to have been signed by a registrar on behalf of
the central office and to be a certificate of incorporation or registration or other
document relating to a friendly society shall be received in evidence and shall, in
the absence of any evidence to the contrary, be deemed to have been signed by a
registrar on behalf of the central office.

(2) Any printed document purporting to bea copy of the rules or memorandum
of an incorporated friendly society or the rules of a registered friendly society or a
registered branch and certified by the secretary or other officer of the society or
branch to be a true copy of its rules or memorandum as registered, shall be received
in evidence and shall, in the absence of any evidence to the contrary, be deemed to
be a true copy of its rules or memorandum.

NOTES

Commencement. 1 Februacy 1993; see the note to s 6 ante.

Deemed. See the note to s 8 ante.

Secretary. As to the appointment of a secretary, see s 28 ante.

Rules; ntermorandum. For the matters to be covered by the rules of a friendly society, see s 5(6)
ante, Sch 3, para 5(3), Table post; as to the-memorandum of an incorporated friendly society, see
s 5(6) ante, Sch 3, paras 1(1}{a), 4 post.

Definitions. For “friendly society”, “incorporated friendly society”, “registered branch” and
“registered friendly society”, see s 116 post; for “the central office” and “officet”, see s 119(1) post.
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{c) in the case of a partnership, be served on any partner;

(d} in the case of an unincorporated association, other than a partnership or
a registered friendly society or registered branch, be served on any
member of its governing body.

{4) For the purposes of this section and section 7 of the Interpretation Act 1978
(service of documents) in its application to this section, the proper address of any
person is—

(a} in the case of a friendly society or its secretary, the address of its
registered office;

(b) in the case of a member of an incorporated friendly society, his
registered address;

(c) in the case of a member of the committee of management or the chief
executive of a friendly society, his officially notified address;

(d) in the case of a body corporate {other than an incorporated friendly
society), its secretary or clerk, the address of its registered or principal
office in the United Kingdom;

(e} in the case of an unincorporated association (other than a partnership,
registered friendly society or registered branch) or a member of its
governing body, its principal office in the United Kingdom

and, in any other case, his last-known address (whether of his residence or of a
place where he carries on business or is employed).

NOTES

Coimmencement. 1 February 1993; see the note to s 6 ante.

Rules, For the matters 10 be covered by the rules of a friendly society, see s 5(6) ante, Sch 3, para
5(3), Table post.

Person. See the note to s 1 ante,

May be served ... by post. This provision brings into operation the provisions of the
Interpretation Act 1978, 5 7, Val 41, title Statutes, to the effect that service is deemed to be effected by
properly addressing, prepaying and posting a letter containing the document and, unless the contrary
is proved, to have been effected at the time at which the letter would be delivered in the ordinary
course of post.

Service by post may be effected by ordinary or registered letter; see T O Supplies {London) Ltd v
Jerry Creighton Ltd {1952] 1 KB 42, [1951] 2 All ER 992. It follows that it is also permissible to use
the recorded delivery service.

As this provision is permissive only, it is clear that, where a notice is served in a different manner
and is received, this constitutes good service; see Sharpley v Manby [1942] 1 KB 217, sub nom Re
Sharpley’s and Manby's Arbitration [1942] 1 All ER 66, CA, and Stylo Shoes Ltd v Prices Tailors Ltd
[1960§ Ch 396, [1959] 3 All ER 901.

Leaving it at his proper address, If a notice is served in this way it must be left in a manner
which a reasonable person, minded to bring the document to the attention of the person to whom it
is addressed, would adopt; see Lord Newborough v fones [1975] Ch 90, [t974] 3 Al ER 17, CA.

Secretary. As to the appointment of a secretary, see s 28 ante.

Body corporate. See the note “Bodies corporate™ to s 7 ante. i

Registered office, The memorandum of an incorporated friendly society must specify the 2ddress
of its registered office; see s 5(6) ante, Sch 3, para 4{1)(c) post.

Committee of management. For general provisions as to the committee of management, sce
s 27 ante, Sch 11 post.

Chief executive. As to the appointment of a chief executive, see s 28 ante,

Officially notified address. See s 29(3) ante.

Registered or principal office. As 1o the registered office of 2 company, see the Companies Act
1985, 5 287, Vol 8, title Companies. The “principal office” is the place where the business of the body
corporate is managed and controlled as a whole; see Garton v Great Western Rly Co (1858) EB & E
837, Paimer v Caledonian Rly Co [1892] 1 QB 823; and Clokey v London and North Western Riy Co
[1905] 2 IR 251.

United Kingdom. See the note to s 14 ante,

Last known address. Though as a general rule an address which the person concerned is known
to have left is not a proper address for service (White v Weston [1968] 2 QB 647, [1968] 2 All ER
842, CA), the position is otherwise where the use of the last known address is expressly authorised {Re
Follick, ex p Trustee {1907) 97 LT 645). However, service at the last known address in England or
Wales is not good if a tater address abroad is known (R v Farmer {1892] 1 QB 637, [1891-4] All ER
Rep 921, CA). For other relevant cases, see Hanratt’s Trustees v Evans (1887) 4 TLR 128; R v Webh
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112 Records of friendly societies

(1) Subject to any other provision of this Act or regulations under it, any record
to be kept by a friendly society may be kept in any manner.

(2) Where any such record is not kept by making entries in a bound book, but
by some other means, adequate precautions shall be taken for guarding against
falsification and facilitating its discovery.

(3) The power in subsection (1) above includes power to keep the record by
recording matters otherwise than in legible form so long as the recording is capable
of being reproduced in a legible form; and any duty imposed by or under this Act
to allow inspection of, or to furnish a copy of, the record or any part of it is to be
treated as a duty to allow inspection of, or to furnish, a reproduction of the
recording or of the relevant part of it in a legible form.

(4) The Commission may, by regulations made with the consent of the
Treasury, make such provision in addition to subsection (3) above as it considers
appropriate in connection with such records as are kept otherwise than in legible
form; and the regulations may make modifications of this Act so far as it relates to
the records of friendly societies.

(5) If default is made in complying with this section the society shall be guilty
of an offence and liable on summary conviction-— >

(2) to a fine not exceeding level 4 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding
one-tenth of that level for every day during which the offence continues.

NOTES

Commencement. 1 February 1993; see the note 1o s 6 ante.

Sub-s (4): Treasury. See the note to s 1 ante.

Considers appropriate. See the note “Thinks fit" to s 4 ante.

Sub-s (5): Guilty of an offence. As to the time limit for commencing proceedings, sce 5 107
ante; as to offences by bodies corporate, partnerships and unincorporated associations, see s 108 ante;
as 1o the defence of due diligence, see s 109 ante; and as to the jurisdiction of magistrates’ courts, see
s 110 ante.

Summary conviction; standard scale. See the notes to s 18 ante.

Every day during which the offence continues. See the note 10's 20 ante.

Definitions. For “the Commission”, see s 1(1) ante; for “friendly sociery”, see s 116 post; for
“modifications”, see s 119{1) post.

Regulations under this section. Up to 1 June 1994 no regulations had been made under sub-s
{4) above.

For general provisions as to regulations, sce s 121 post.

113 Service of notices

(1) This section has effect in relation to any notice, directions or other document
required or authorised by or under any provision of this Act or by the rules of a
friendly society to be served on any person other than the Commission and the
central office but subject, in the case of notices or other documents to be given or
sent to members of a friendly society, to any provision of its rules.

{2) Any such document may be served on the person in question—

(a) by delivering it to him;

(b) by leaving it at his proper address; or

(¢) by sending it by post to him at that address.
(3) Any such document may—

(2) in the case of a friendly society, be served on the secretary of the society;
(b) in the case of a body corporate (other than an incorporated friendly
society), be served on the secretary or clerk of that body;
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[1896]) 1 QB 487; Berry v Farrow [1914] 1 KB 632; Srylo Shoes Ltd v Prices Tailors Ltd [1960] Ch 396,
[1959] 3 All ER 901; and McGlynn v Stewart 1974 SLT 230.

Definitions. For “the Commission”, see s 1(1) ante; for “friendly society”, “incorporated friendly
society”, “registered branch”, and “registered friendly society”, see s 116 post; for “the central office”,
“committee of management”, and “registered address”, see s 119(1) post.

- Interpretation Act 1978, s 7. See Vol 41, title Starutes.

114 Form of documents and power to prescribe fees

(1) The Chief Registrar may, by directions under this subsection, make

" provision with respect to the form of, and the particulars to be included in, any

document to be issued or sent by, or to be sent to, the central office under this Act
or the 1974 Act.

{2) The Treasury may make regulations providing for fees, of such amounts as
may be prescribed in the regulations, to be paid to the Chief Registrar for the
inspection, or the furnishing of copies, of any documents in the custody of the
central office, or in respect of the exercise by the central office of any of its
functions, under this Act or the 1974 Act.

{3) Any amounts received by the Chief Registrar under subsection {2) above
shall be applied as an appropriation in aid of money provided by Parliament fog,
the expenses of the Chief Registrar under this Act and the 1974 Act and, in so far
as not so applied, shall be paid by the Chief Registrar into the Consolidated Fund.

NOTES

Commencement. 13 January 1993, see the note to s 58 ante.

Treasury. See the note tos 1 ante.

Fees. Sce also s 104(1)(b) ante.

Consolidated Fund. See the note tos 2 ante.

Definitions. For “the central office” and “the Chief Registrar”, see s 119{1) post.

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post. As o “the central office” under
thar Acr, see s 1(2) thereof.

Regulations under this section, The Friendly Societies {General Charge and Fees} Regulations
1993, 81 1993/547, as amended by SI 1994/657.

For general provisions as to regulations, see s 121 post.

115 Provision as to information supplied for purposes of social security

(1) Subject to any exceptions or conditions prescribed by regulations of the
Secretary of State, the Secretary of State shall at the request of any person claiming
benefit from an incorporated friendly society provide the society for the purposes
of the claim with a copy or abstract of any medical certificate relating to that
person and supplied by him to the Secretary of State for the purposes of the
enactments relating to social security.

{(2) Where the Secretary of State furnishes an incorporated friendly society, in
connection with a claim for benefit from the society with information relating to
a claim or award under those enactments, the expenses incurred in connection
with his doing so by the Secretary of State or any other government department
shall be treated as expenses in carrying those enactments into effect.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Secretary of State. Cf the note to 5 64 ante.

Incorporated friendly society. For meaning, see s 116 post.

Regulations under this section. Up to 1 June 1994 no regulations had been made under sub-s
(1) above.

For general provisions as to regulations, see s 121 post.
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Interpretation
116 Friendly societies etc

In this Act—

“friendly society” means an incorporated friendly society or a registered
friendly society;

“incorporated friendly society” means a society incorporated under this Act;

“registered branch” means a branch of a registered friendly society which is
separately registered within the meaning of the 1974 Act;

“registered friendly society” means a society registered within the meaning
of the 1974 Act by virtue of section 7(1){a) of that Act or any enactment
which it repealed.

NOTES
Commencement. 8 June 1992; see the note to s 1 ante.
Society incorporated under this Act. See ss 3, 6 ante.
1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) post. For the meaning of “branch”

and “registered” under that Act, see s 111(1) thereof.

117 Insurance business etc

(1) For the purposes of this Act—

“annual contribution income” means, in relation to a friendly society’s long
term business, the income of the society in a financial year without any
deduction for reinsurarnce cessions;

[“commitment” means, in relation to a friendly society to which section
37(2) applies, a commitment represented by insurance business of any
class of Head A of Schedule 2 to this Act;]

“insurance business” means long-term business and general business but does
not include the operations of a society whose benefits vary according to
the resources available and which require each of its members to
contribute on a flat-rate basis;

“long term business” means insurance business of any of the classes specified
in head A of Schedule 2 to this Act; and '

“general business” means insurance business of any of the classes specified in
head B of that Schedule.

(2) For the purposes of any provision of Parts IV, V, VI and VII of this Act,
unless the context otherwise requires—

(a) references to insurance business include references to reinsurance
business; and

(b) reinsurance business consisting of the effecting and carrying out of a
contract of reinsurance of risks of any class shall be taken to constitute
the carrying on of insurance business of that class;

and “reinsurance business” means the effecting and carrying out of contracts of
reinsurance.

(3) For the purposes of this Act the effecting and carrying out of a contract
whose principal object is within one class of insurance business, but which contains
related and subsidiary provisions within another class or classes, shall be taken to
constitute the carrying on of insurance business of the first-mentioned class, and
no other, if subsection (4) or (5) below applies to the contract.

(4) This subsection applies to a contract whose principal object is within any
class of long term business, but which contains subsidiary provisions within
general business class 1 or 2, if the society concerned is authorised under section 32
above to carry on long term business class 1.
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(5) This subsection applies to a contract whose principal object is within one of
the classes of general business but which contains subsidiary provisions within
another of those classes.

[(6} In relation to a contract of insurance entered into by a person on any date
with a friendly society to which section 37(3) above applies the effecting of which
constitutes general business, or a contract of insurance entered into by a person on
any date with a friendly society to which section 37(2) above applies the effecting
of which constitutes long term business, references in this Act to the member State
where the risk or commitment is situated shall be construed as follows—

{(a) where that person is an individual, as references to the member State
where he has his habitual place of residence on that date; and

(b) in any other case, as references to the member State where the
establishment of that person to which the contract relates is situated on
that date.

(7) In relation to any other contract of insurance with a friendly society,
references in this Act to the member State where the risk is situated shall be
construed as references to the member State where the person who has entered
into the contract has his habitual place of residence.]

™

NOTES

The definition of “commitment” was inserted and sub-ss (6), {7) were substituted for the original
sub-s (6) by the Friendly Societies (Amendment) Regulations 1993, SI 1993/2519, reg 7.

Commencement. 8 June 1992; see the note to s 1 ante.

Sub-s (2): Parts IV, V, VI and VIII of this Act. e 55 3143 and Sch 13 (Pt IV); ss 44—67
(Pr V); 55 68-79 and Sch 14 (Pt VI); ss 85-92 and Sch 15 (Px VIII).

Sub-s (3): Carrying on. . . business. Cf the note to s 7 ante.

Sub-s (6) : Member State. See the note to s 13 ante.

Habitual place of residence, The word “habitual” denotes a regular physical presence enduring
for some time; habitual residence is to be distinguished from ordinary residence and is equivalent to
the residence required to establish domicile without the element of animus necessary for the purpose
of domicile (Cruse v Chittum (formerly Cruse) [1974] 2 All ER 940, (1974) 118 Sol Jo 499).

A person resides where, in commeon parlance, he lives, and 2 temporary absence is immaterial
provided there is the intention to return and a house or lodging to which to return; see R v St
Leonard’s, Shereditch, Inhabitants (1865) LR 1 QB 21, and R v Glossop Union (1866) LR 1 QB 227.
The word “reside” implies a degree of permanence (Levere v IRC [1928] AC 217 at 222, 223, [1928)
AL ER Rep 746 at 749,750, HL; Fox v Stirk [1970]) 2 QB 463 at 477, [1970] 3 All ER 7 at 13, CA;
Brokelmann v Barr [1971] 2 QB 602, [1971] 3 All ER 29}, but a petson may be resident in more than
one place at the same time (Levene v IRC above; Langford Property Co Ltd v Tureman [1949] 1 KB 29,
sub nom Langford Praperty Co Ltd v Athanassoglou [1948] 2 AILER 722, CA; Herbert v Byrne [1964] 1
Al ER 882, CA; and contrast Beck v Scholz [1953] 1 QB 570, [1953] 1 Al ER 814, CA}. Whether a
person is resident in a particular place and whether that residence is permanent are questions of fact
and degree and it is possible to be resident in accommodation such as a tent or vehicle; moreover the
legality or lawfulness or otherwise of the residence is not generally a relevant consideration; see
Hipperson v Electoral Registration Officer for the District of Newbury [1985] 1 QB 1060, {1985] 2 All ER
456, CA.

Definitions. For “friendly society”, see s 116 ante; for “financial year”, see s 118 post.

118 Financial year of friendly societies

(1) Subject to subsection (2) below, in this Act “financial year” means the period
of 12 months ending with 31st December.

(2) The initial financial year of a friendly society shall be such period as expires
with the end of the calendar year in which it is registered under the 1974 Act or
incorporated under this Act and the final financial year of the society shall be such
shorter period than 12 months as expires with the date as at which the society
makes up its final accounts.
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NOTES
Commencement. 8 June 1992; see the note to s 1 ante.
12 months ending with, etc. See the note to s 2 ante,
Friendly society. For meaning, see s 116 ante.
Incorporated under this Act. Seess 5, 6 ante.
Months. See the note to s 27 ante.
1974 Act. [e the Friendly Societies Act 1974 ante; see s 119(1) post.

119 General interpretation

(1) In this Act, unless the context otherwise requires—

“the 1974 Act” means the Friendly Societies Act 1974;

“actuary” means an actuary possessing the qualifications preseribed by
regulations under section 44 above;

“annuities on human life” does not include superannuation aliowances and
annuities payable out of any fund applicable solely to the relief and
maintenance of persons engaged or who have been engaged in any
particular profession, trade or employment, or of the dependants of
such persons;

“appointed actuary” means the actuary appointed under section 44 above;

“the appropriate actuary” means—

{a) if the society is under the duty imposed by section 44(1) above, the
society’s appointed actuary; and

{b) if it is not under that duty, an actuary appointed to perform the
function in question;

“the central office” means the central office of the registry of friendly
societies except in relation to Scotland where it means the assistant
registrar of friendly societies for Scotland;

“the Chief Registrar” means the Chief Registrar of Friendly Societies;

“collecting society” has the same meaning as in the Industrial Assurance Act
1923 or the Industrial Assurance (Northern Ireland) Order 1979,

“the Commission” means the Friendly Societies Commission established by
section 1 above;

“committee of management” means the committee of management or other
directing body of a society or branch;

“contract of insurance” includes any contract the effecting of which
constitutes the carrying on of insurance business by virtue of section
117 above; .

“the court” except in relation to the winding-up of an incorporated friendly
society, means-—

(a) in the case of a body whose registered office is situated in England
and Wales or in Northern Ireland, the county court for the district
in which the office is situated;

(b) in the case of a body whose registered office is situated in Scotland,
the sheriff in whose jurisdiction the office is situated;

and, in relation to the winding-up of an incorporated friendly society,
means the court which has jurisdiction under the applicable winding-up
legislation to wind-up the society;

“the criteria of prudent management” means the criteria set out in section

50 above; :

“financial year” is to be construed in accordance with section 118;

“the first general insurance Directive” means Council Directive 73/239/
EEC of 24th July 1973 on the co-ordination of laws, regulations and
administrative provisions relating to the taking up and pursuit of the
business of direct insurance other than life assurance; :
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“the first life Directive” means Council Directive 79/267/EEC of 5th March
1979 on the co-ordination of laws, regulations and administrative
provisions relating to the taking up and pursuit of the business of direct
life assurance; 7 :

“the general insurance Directives” means the first general insurance Directive
and the second general insurance Directive as amended, and such other
Directives as make provision with respect to the business of direct
insurance other than life assurance;

“group business” is to be construed in accordance with section 11 above;

“jointly controlled body” is to be construed in accordance with section 13
above;

“the life Directives” means the first life Directive and the second life
Directive as amended, and such other Directives as make provision
with respect to the business of direct life assurance;

“memorandum” has the meaning given by paragraph 4(3) of Schedule 3 to
this Act;

“modifications”, in relation to enactments, includes additions, omissions and
amendments; |

“non-insurance business” means business falling within head C of Schedule
2 to this Act;

“notice” means writtcn notice and “notice to” 2 person means notice given
to that person, and “notify” shall be construed accordingly;

“officer” means—

(a) in relation to a registered friendly society or a registered branch—
(i) a trustee;
(i) the treasurer, secretary and chief executive (however described);
(1) a member of the committee of management; and
(iv} a person appointed by the society or branch to sue or be sued on its
behalf; or
(b) in relation to an incorporated friendly society, a member of the
committee of management, the chief executive (however de-
scribed) and the secretary;

“the public file”, in relation to a friendly society, means the file relating to
the society which the central office is required to maintain under
section 104 above;

“registered address”, in relation to a member of an incorporated friendly
society, has the meaning given by paragraph 14(6) of Schedule 3 to this
Act;

“the second general insurance Directive” means Council Directive 88/357/
EEC of 22nd June 1988 on the coordination of laws, regulations and
administrative provisions relating to direct insurance other than life
assurance and laying down provisions to facilitate the effective exercise
of freedom to provide services and amending Directive 73/239/EEC;

“the second life Directive” means Council Directive 90/619/EEC of 8th
November 1990 on the co-ordination of laws, regulations and
administrative provisions relating to direct life assurance, laying down
provisions to facilitate the effective exercise of freedom to provide
services and amending Directive 79/267EEC;

“special resolution” has the meaning given by paragraph 7 of Schedule 12
to this Act;

“subscription” includes any premium or other sum (however described)
payable, in respect of the provision of benefits, by (or on behalf of) 2
member of a friendly society under the rules of the society;

“subsidiary” is to be construed in accordance with section 13 above; and
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“valuation regulations” means regulations under section 45 above.

(2) References in this Act to the “ECU" are to the unit of account of that name
defined in Council Regulation (EEC) No 3180/78 as amended; and the exchange
rates as between the ECU and pounds sterling to be applied for each year beginning
on 31st December shall be the rates applicable on the last day of the preceding
October for which exchange rates for the currencies of all the member States were
published in the Official Journal of the Commur:ities.

NOTES

Commencement. 8 June 1992; see the note to s 1 ante.

Central office of the registry of friendly societies, See the Friendly Societies Act 1974, 5 1(2)
ante,
Comumittee of management. For general provisions as to the committee of management, see
5 27 ante, Sch 11 post.

Carrying on. .. business. Cfthe note tos 7 ante.

Registered office. The memorandum of an incorporated friendly society must specify the address
of its registered office; see s 5(6) ante, Sch 3, para 4(1){c) post.

England; Wales. See the note to s 23 ante.

County court. See the note to s 60 ante.

Direct insurance. For provisions in respect of direct non-life insurance, see 52 Halsbury's Eaws
(4th edn) para 16-84.

Written. See the note tos 17 ante.

Person. See the note 105 1 ante.

Secretary; chief executive. As to the appointment, etc of these officers, see s 28 ante.

Member States. See the nate “Member State” tos 13 ante.

Definitions. For “friendly society”, “incorporated friendly society”, “registered branch”, and
“registered friendly society”, see s 116 ante.

Friendly Societies Act 1974, See this title ante.

Industrial Assurance Act 1923, See this ticle ante. For the meaning of “collecting society”, see
s 1{1A) thereof.

Industrial Assurance (Northern Ireland) Order 1979. S1 19791574 (N113).

Council Directive 73{239/EEC. See O] L228, 16.8.73,p 3.

Council Directive 79/267/EEC. See O] L63,13.3.79.p 1.

Council Directive 88{357/EEC. See O L172,4.788,p 1. -

Council Directive 90/619/EEC. See O] L330, 29.11.90, p 50.

Council Regulation (EEC) No 3180/78. See O] L379,30.12.78,p 1.

Supplementary

120 Amendments and repeals
(1) The enactments specified in Schedule 21 to this Act shall have effect with
the amendments made by that Schedule.

(2) The enactments specified in Schedule 22 to this Act are repealed to the
extent specified in the third column of that Schedule.

NOTE
Commencement. As to the commencement of this section and Schs 21, 22 post, see the
Commencement notes to those Schedules.

121 Orders and regulations
(1) Any power of the Treasury or the Commission to make regulations or an
order under this Act is exercisable by statutory instrument.

(2) Any statutory instrument containing such regulations or such an order,
other than an order under section 5 above or section 126 below, shall be subject to
annulment in pursuance of a resolution of either House of Parliament.
~ (3) Any power conferred by this Act to make such regulations or such an order
includes power—
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(a) to make different provision for different cases; and
(b) to make transitional, consequential or supplementary provision.

NOTES

Commencement. 8 June 1992; see the note to s 1 ante.

Treasury. See the note tos 1 ante.

The Commission, For meaning, see s 1(1) ante. The Statutory Instruments Act 1946, Vol 41, title
Statutes, applies to all powers of the Commuission of making statutory instruments under this Act as if
the Commission were a Minister of the Crown; see s 1 ante, Sch T, para 11 post.

Statutory instrument; subject to annulment. For provisions as to statutory instruments
generally, see the Statutory Instruments Act 1946, Vol 41, title Statutes, and as to statutory instruments
which are subject to annulment in pursuance of a resolution of either House of Parliament, see ss 5(1),
7(1} of that Act.

122 Expenses \
There shall be paid out of money provided by Parliament—

{a) any expenses incurred by tiie Commission which are attributable to the
provisions of this Act; .

(b) any expenses incurred by the Chief Registrar which are attributable to ™
any functions of his or of the central office under this Act;

{c) any increase attributable to this Act in the sums so payable under any
other enactment.

NOTES

Commencement. 8 June 1992; see the note to s I ante.
Definitions. For “the Commission”, see s 1(1) ante; for “the Chief Registrar” and “the central
office”, see 5 119(1} ante.

123 Power to make transitional, consequential etc provisions

(1) The Treasury may by regulations make such transitional and consequential
provisions and such savings as they consider necessary or expedient in preparation
for, in connection with, or in consequence of-—

{a) the coming inio force of any provision of this Act; or

(b) the operation of any enactment repealed or amended by a provision of
this Act during any period when the repeal or amendment is not
wholly in force.

(2) Regulations under this section may make modifications of any enactment
contained in this or in any other Act.

NOTES

Commencement. 8 func 1992; see the note to s 1 ante.

Treasury. See the note to s 1 ante.

Modifications. For meaning, see s 119(1} ante.

Regulations under this section. The Friendly Societies Act 1992 (T1ansitional and Consequential
Provisions and Savings) Regulations 1993,511993/932; the Friendly Societies Act 1992 (Consequential
Provisions} {No 2} Regulations 1993, SI 1993/1187; the Friendly Societies Act 1992 (Transitional
and Consequential Provisions) Regulations 1993, SI 1993/3084.

For general provisions as to regulations, see s 121 ante.

L

)

i
|
__i
1
4

124 Northern Irelan
(1) This Act extend

{2) Subject to any
subsection (1){a) of sec
regulation of friendly
applies shall not be a tr
the purposes of subsect
to that Act.

NOTES
Commencement. I Jam
Passing of this Act. Thi:
Friendly society. For me
Northern Ireland Con!

Ireland (P1 2).

1974 Act. le the Friendly

125 Channel Islands

(1) Her Majesty ma
this Act or any instrum
any) as may be specifiec

(a) any ofthe C
(b) the Isle of M

(2) An Order in C
incidental or suppleme
or expedient.

~

NOTES

Commencement. 1 Feb:

Channe! Islands. le the
dependencies. The Channel
Insurance Co Ltd v Ringrose |
in the “British Islands™ as defi
of Parliament do not apply 1o
When an Act of Parliament i
registration. See further, 6 H:

Isle of Man. The [sle of &
242}, though it is included in
Vol 41, title Statutes. Legisla
the Queen in Council. Legisl
Isle of Man except by expre
confined ro matters of special
edn) paras 875-881.

Orxder in Council unde:
under this section.

The power to make Orde
Instruments Act 1946, 5 1(1),

126 Short title and e«
{1) This Act may be

(2} This Act shall cc
appoint and different d
purposes.




es; and
SMentary provision.

struments Act 1946, Vol 41, title
y instruments under this Act as if
ara 11 post.

ons as to statufory instruments
es, and as to statutory instruments
 House of Parliament, see ss 5(1),

nt—

hich are attributable to the

r which are attributable to
wder this Act;

ums so payable under any

hief Registrar” and “the central

c provisions

sitiona] and consequential
- expedient in preparation

Act; or
mended by a provision of
al or amendment is not

cations of any enactment

Transitional and Consequential
cieties Act 1992 (Consequential
cieties Act 1992 (Transitional

FRIENDLY SOCIETIES ACT 1992 5 126 321

124 Northern Ireland
(1} This Act extends to Northern Ireland.

(2) Subject to any Order made after the passing of this Act by virtue of
subsection (1)(a) of section 3 of the Northern Ireland Constitution Act 1973, the
regulation of friendly societies and the other societies to which the 1974 Act
applies shall not be a transterred matter for the purposes of that Act but shall for
the purposes of subsection (2} of that section be treated as specified in Schedule 3

to that Act.

NOTES
Commencement, 1 January 1994; see the note to s 96 ante.
Passing of this Act. This Act was passed, ie received the Royal Assent, on 16 March 1992,
Friendly society. For meaning, see s 116 ante.
Northern Ireland Constitution Act 1973, s 3(1)(a), (2), Sch 3. See Vol 31, title Northern

[reland (Pt 2).
1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) ante,

125 Channel Islands and Isle of Man

(1) Her Majesty may by Order in Council direct that any of the provisions of
this Act or any instrument made under it shall extend, with such modifications (if
any) as may be specified in the Order, to—

(a) any of the Channel Islands; or
(b) the Isle of Man.

(2) An Order in Council under this section may make such transitional,
incidental or supplementary provision as appears to Her Majesty to be necessary
ot expedient.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Channel Islands. le the isiands of Jersey, Guernsey, Alderney and Sark and their respective
dependencies. The Channel Ilands are not part of the United Kingdom (Navigators and General
Insurance Co Ltd v Ringrose [1962) 1 AH ER 97,{1962] 1 WLR 173, CA), though they are included
in the “British Islands™ as defined by the Interpretation Act 1978,s 5,5ch 1, Vol 41, title Statutes. Acts
of Parliament do not apply to the Channel Islands except by express mention or necessary implication.
When an Act of Parliament is to apply there, it is sent to the Royal Courts of Jersey and Guernsey for
registration. See further, 6 Halsbury's Laws {4th edn) paras 869 et seq.

Tsle of Man. The lsle of Man is not part of the United Kingdom (Davison v Farmer (1851} 6 Exch
242), though it is included in the British Islands as defined by the Interpretation Act 1978, s 5,Shi,
Vol 41, title Seatutes. Legislation passed by the Tynwald Court (or Tynwald) must be assented to by
the Queen in Council. Legislation passed by the United Kingdom Parliament does not extend to the
Isle of Man except by express mention or necessary implication and that which does so extend is
confined to macters of special importance and non-local character. See further 6 Halsbury's Laws (4th

edn) paras 879-881. :
Order in Council under this section. Up to 1 June 1994 no Order in Council had been made

under this section.
The power to make Orders in Council is exercisable by statutory instrument; see the Statutory

Instruments Act 1946,s 1(1), Vol 41, title Statutes.

126 Short title and commencement
(1} This Act may be cited as the Friendly Societies Act 1992,

(2) This Act shall come into force on such day as the Treasury may by order
appoint and different days may be appointed for different provisions or different

purposes.
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(3) An order under subsection (2) above may contain such transitional
provisions and savings (whether or not involving the modification of any statutory

provision} as appear to the Treasury necessary or expedient in connection with the
provisions brought into force.

NOTES

Commencement. 8 June 1992; see the note 1o s 1 ante.

Treasury. See the note tos 1 ante.

Modification. For meaning, see s 119(1} ante.

Appear. See the note “Thinks fit” to s 4 ante.

Orders under this section. The Friendly Societies Act 1992 (Commencement No 1) Order
1992, SI 1992/1325; the Friendly Societies Act 1992 (Commencement No 2) Order 1992, SI 1992f
3117, the Friendly Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order
1993, 51 1993/16; the Friendly Societies Act 1992 (Commencement No 4) Order 1993, S11993/197;
the Friendly Societies Act 1992 (Commencement No 5 and Savings) Order 1993, SI 1993/1186; the
Friendly Societies Act 1992 (Commencement No 6 and Transitional Provisions) Order 1993, Sl
1993/2213; the Friendly Societies Act 1992 (Commencement No 7 and Transitional Provisions and
Savings) Order 1993, $11993/3226,

The effect of the above orders are noted to the Commencement notes throughout thisy Act.

SCHEDULES

SCHEDULE 1
Section 1

THE FRIENDLY SOCIETIES COMMISSION

Status
1. The Commission shall be a body corporate.

Tenure of office of member

2—(1) Subject to the provisions of this paragraph, a person shall hold and vacate office
as a member or the chairman or deputy chairman of the Commission in accordance with
the terms of the instrument appointing him to that office.

2) A person may at any time resign office as 2 member or the chairman or deput
P Y >4 £ puty

chairman of the Commission by giving the Treasury a sighed notice stating that he resigns
that office.

(3) When a member becomes or ceases to be the chairman or deputy chairman, the

Treasury may vary the terms of his appointment so as to alter the date on which he is to
vacate office as a member.

(4) 1f the chairman or deputy chairman ceases to be a member, he shall cease 1o be the
chairman or deputy chairman, as the case may be.

(5) If the Treasury are satisfied—

(2) that a member has been absent from meetings of the Commission for a period
longer than three consecutive months without the permission of the Commission,
or

(b) that 2 member has become bankrupt or made an arrangement with or granted
a trust deed for his creditors, or

{c) thata member’s estate has been sequestrated, or

(d) thata member is incapacitated by physical or mental iliness, or

(e) that 2 member is otherwise unable or unfit to discharge the functions of his
office,

the Treasury may declare his office as a member vacant, and shall notify the declaration in
such manner as they think fir; and thereupon the office shall become vacant.

3. No person who has attained the age of 70 years is eligible to be or to remain a part-
time member of the Commission.
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Remuneration and pensions, etc for pari-time members

4. The Commission shall pay to its part-time members such fees for services and such
allowances in respect of expenses as may be determined by the Treasury.

5—(1) Ifthe Treasury so determine in the case of any person who is or has been a part-
time member of the Commission, the Commission shall pay or make arrangements for the
payment of such pensions to or in respect of that person as the Treasury may determine.

(2) Where a person who is a part-time member of the Commission ceases to be a
member otherwise than on the expiry of his term of office and it appears to the Treasury
that there are special circumstances which make it right for that person to receive
compensation, the Treasury may direct the Commission to make to that person a payment
of such amount as the Treasury may determine.

Parliamentary disqualification

6—(1) In Part II of Schedule 1 to the House of Commons Disqualification Act 1975
(bodies of which all members are disqualified under that Act) there shall be inserted at the
appropriate place the entry: “The Friendly Societies Commission”.

(2) A corresponding amendment shall be made in Part II of Schedule 1 to the Notthern
Ireland Assembly Disqualification Act 1975.

Staff
7. The Commission may appoint such staff as the chairman of the Commission thinks
fit, subject to the approval of the Treasury as to numbers and as to terms and conditions of
service.

Proceedings

8. The quorum of the Commission and the arrangements relating to its meeting shall
be such as the Commuission may determine.

9. The validity of any proceedings of the Commission shall not be affected by any
vacancy among the members or by any defect in the appointment of 2 member.

Performance of functions

10.—(1) With the exception specified in sub-paragraph (2) below, the Commission
may authorise any member or members of the Commission to perform on behalf of the
Commission such of the Commission’s functions (including the power conferred by this
paragraph) as are specified in the authorisation.

(2) The Commission shall not delegate any power exergisable by statutory instrument.

11. The Statutory Instruments Act 1946 shall apply to all powers of the Commission of
making statutory instruments under this Act as if the Commission were a Minister of the
Crown.

12, In Schedule 2 to the Parliamentary Commissioner Act 1967 (which lists the

departments ete. subject to investigation under that Act) there shall be inserted in the
appropriate place in alphabetical order the words “Friendly Societies Commission”.

Instruments

13. The fixing of the common seal of the Commission shall be authenticated by the
signature of the chairman or deputy chairman or by some other person authorised by the
Commission to act for that purpose.

14.—{1) A document purporting to be duly executed under the seal of the Commission
shall be received in evidence and shall, unless the contrary is proved, be deemed to be so
executed.

(2) A document purporting to be signed on behalf of the Commission shall be received
in evidence and shall, unless the contrary is proved, be deemed to be so signed.

15. (Applies to Scotland only.)
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NOTES

Commencement. 8 June 1992; see the note to s 1 ante,

General Note. See the General Note tos 1 ante.

Para 1: Body corporate. Sce the note “Bodies corporate” to s 7 ante.

Para 2: Member . . . of the Commission. As to the appointment of 2 member, the chairman or
deputy chairman, see s 1(2) ante.

Treasury. Sce the note tos 1 ante.

Satisfied ; thinks fit. See the note “Thinks fit” to s 4 ante.

Months. See the note to s 27 ante.

Para 3: Attained the age, etc. A person attains a given age expressed in years at the
commencement of the relevant anniversary of the date of his birth; see the Family Law Reform Act
1969,5 9, Vol 6, title Children.

Para 5: Appears. See the note “Thinks fit" to s 4 ante,

Para 8: Quorum. “The word ‘quorum’ in its ordinary signification has reference to the existence
of a complete body of persons, of whom 2 certain specified number is competent to transact the
business of the whole”; see Faure Electric Accumulator Co Lid v Phillipart (1888) 58 L'T 525 at 527.

Para 10: Commission’s functions. For the general functions of the Commission, see s 1(4) ante.

Para 13: Common seal. A corporation aggregate generally requires a seal for the purpose of
executing deeds. Note however, that the Corporate Bodies' Conrracts Act 1960, s 1, Vol 11, title
Contract, abolished the common law rule that contracts entered into by 2 corporation were
unenforceable unless executed under seal.

Para 14: Deemed. See the npote to s 8 ante.

Definitions. For “the Commission”, see s 1{1) ante; for “notice” and “notify”, see s 119(1) ante.

House of Commons Disqualification Act 1975, Sch 1, Pt L. See Vol 32, title Parliament.

Northern Ireland Assembly Disqualification Act 1975, Sch 1, PtII. See Vol 31, title
Northern Ireland (Pt 2).

Statutory Insttuments Act 1946. See Vol 41, title Statutes,

Parliamentary Commissioner Act 1967, Sch 2. See Vol 10, title Constitutional Law (Pt 4).

SCHEDULE 2
Sections 5 and 7
THE ACTIVITIES OF A FRIENDLY SOCIETY

A. Long term business of one or more of the following classes:

Number Description Nature of business

Effecting and carrying out con-
tracts of insurance on human
life or contracts to pay annui-
ties on human life, but exclud-
ing (in each case) contracts
within Class [1I below.

Effecting and carrying out con-
tracts of insurance to provide
a sum on marriage or on the
birth of a child, being con-
tracts expressed to be in effect
for a period of more than one
year,

Effecting and carrying out con-
tracts of insurance on human
life or contracts to pay annui-
ties on human life where the
benefits are wholly or partly
to be determined by reference
to the value of, or the income
from, property of any descrip-
tion (whether or not specified
in the contracts) or by refer-
ence to fluctuation in, or in an
index of, the value of property
of any description (whether
or not so specified).

1 Life and annuity

1I Marriage and birth

1 Linked long term
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Number

Description

Nature of business

Vv

VI
VI

Permanent health

Tontines

Capital redemption

Pension fund management

Effecting and carrying out con-
tracts of insurance providing
specified benefits against risks
of persons becoming incapa-
citated in consequence of sus-
taining injury as a result of an
accident or of an accident of a
specified class or of sickness or
infirmity, being contracts
that:

{2) are expressed.to be in effect
for a period of not less than
five years, or until the normal
reticemnent age for the persons
concerned, or without limit
of time, and

{b) either are not expressed to be
terminable by the insurer, or
are expressed to be so termin-
able only in special circum-
stances mentioned in the
contract.

Effecting and carrying out ton-
tines.

Effecting and carrying out capi-
tal redemption contracts.

Effecting and carrying out—

(a) contracts to manage the
investments of pension funds;
or

(b) contracts of the kind men-
tioned in paragraph (a} above
that are combined with con-
rracts of insurance covering
either conservation of capital
or payment of a minimum

« interest.

B. General business of one or more of the following classes:

Number

Description

Nature of business

Accident

Effecting and carrying out con-
tracts of insurance providing
fixed pecuniary benefits or
benefits in the nature of in-
demnity (or 2 combination of
both) against risks of the
person insured:

(a) sustaining injury as the result
of an accident or of anaccident
of a specified class, or

(b) dying as the result of an
aceident or of an accident of a
specified class, or

{(c) becoming incapacitated in
consequence of disease or of
disease of a specified class,
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Number Description Nature of business

inclusive of contracts relating to
industrial injury and occupa-
tional disease but exclusive of
contracts falling within Class
2 below or within Class IV in
head A of this Schedule (per-
manent health).

Effecting and carrying out con-
tracts of insurance providing
fixed pecuniary benefits or
benefits in the nature of in-
demnity (or a combination of
the two) against risks of loss
to the persons insured attrib-
utable

to sickness or infirmity, but

N exclusive of contracts falling
within Class IV in head A of
this Schedule.

Effecting and carrying out con-
tracts of insurance against any

2 Sickness

3 Miscellancous finaneial loss

namely:

(a) risks of loss to the persons
insured attributable to their
being unemployed, or

{b) risks of loss to the persons
insured attributable to their
being in distressed circum-
stances, or

{c) risks of loss to the persons
insured attributable to sick-
ness or infirmity,

but exclusive of contracts falling
within Class 2 above or Class
IV in head A of this Schedule,

C. Business, not falling within the descriptions of insurance business in head A or B above,
consisting of the effecting and carrying out of contracts in accordance with which benefits
are provided-—
(a) for the relief or maintenance of any persons during sickness or when in distressed
arcumstances; or
(b) to meet the funeral expenses of any persons.
D. Activities carried out in accordance with the society’s rules (or with arrangements made
under the rules) whereby discretionary benefits are provided—
{a) for the education of any persons;
(b) for the relief or maintenance of any persons during sickness, when out of
employment or when in distressed circumstances; or
{c) for the funera) expenses of any persons.

NOTES

Commencement. This Schedule was brought into force on 1 February 1993 by the Friendly
Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993, SI 1993/16
(made under s 126{2) ante).

General Note. See the General Note to's 5 ante.

Tontines. A tontine is an annuity with benefit of survivorship among several persons; see 19
Halsbury's Laws (4th edn) para 104 n 1.

Further provisions. As to the Commission’s power to petition for the winding up of an
incorporated friendly society which is not carrying on any activity falling within this Schedule, see

o e

of the following risks,

3
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s 52(1), (2){b) ante; for the power of the Friendly Societies Commission to vary this Schedule, see

s 5(4), (5) ante.
Definitions. For “insurance business”, see s 117(1) ante; for “annuities on human life” and “contract

of insurance”, see s 119(1) ante.

SCHEDULE 3

Section 5
ESTABLISHMENT, INCORPORATION AND CONSTITUTION OF

INCORPORATED FRIENDLY SOCIETIES

Requirements for establishment and incorporation
1.—(1) Any 7 or more persons may establish a society under this Act by taking the
following steps—
(a) agreeing upon the purposes of the society and upon the extent of its powers in a
memorandum the provisions of which comply with the requirements of this

Schedule;
(b) agreeing upon rules for the regulation of the society which comply with the

requirements of this Schedule; and
(c) sending to the central office 3 copies of the memorandum and the rules, each

copy signed by at least 7 of those persons (o1, if there are only 7, by all of them)
and (unless the secretary is to be elected) by the intended secretary.

(2} Where two or more friendly societies propose to amalgamate under section 85
above, they shall establish their successor society by—

{a) agreeing upon the purposes of their successor and upon the extent of its powers

in a memorandum the provisions of which comply with the requirements of

this Schedule;
(b) agreeing upon rules for the regulation of their successor which comply with the

requirements of this Schedule;

(c) each approving the memorandum and the tules by special resolution; and

(d) sending to the central office 3 copies of the rules and of the memorandum, each
copy signed by the secretary of each of the societies participating in the

amalgamation.

(3) Where copies of the memorandum and the rules are sent to the central office in
accordance with sub-paragraph (1)(c) or (2){(d) above, the central office, if satisfied that—

(a) the memorandum and the rules are in conformity with this Act; and
(b) the intended name of the society is not, in its opinion, undesirable,

shall register the society and issue it with a certificate of incorporation.

(4) The central office shall not register a society as the successor society to any {riendly
societies proposing to amalgamate unless it is satisfied that the Commission has confirmed

the proposed amalgamation under section 85 above.
2.—(1} A registered friendly society may be incorporated under this Act only if the
following steps are taken—

(2) the proposal to apply for incorporation is submitted to the members of the
society for their consent by the procedure required for a proposal to amend the
rules (or, in the case of a society with branches, the general rules) of the society;

{b) consent to the application is given in accordance with that procedure;

(c) the society agrees, in accordance with that procedure—

(i) upon the purposes of the society after incorporation, and upon the extent of
its powers, in a memorandum the provisions of which comply with the

requirements of this Schedule; and 7
(i) upon rules for the regulation of the society after incorporation which
comply with the requirements of this Schedule; and

(d) there are sent to the central office—
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(i) 3 copies of the memorandum and the rules, each signed by at least 7
members and by the secretary of the society; and

(i) a statutory declaration by the secretary that the steps mentioned in
paragraphs (a} and (b) above were taken.

(2) Where copies of the memorandum, the rules and the statutory declaration are sent
to the central office in accordance with paragraph {c) of sub-paragraph (1) zbove, the
central office, if satisfied that—

{2) the steps mentioned in sub-paragraph {1)(a) and (b) were taken;
(b} the provisions of the memorandum and the rules are in conformity with this
Act; and
{c) the name proposed for the society after incorporation is not, in its opinion,
undesirable,
shall register the society and issue it with a certificate of incorporation.
3. On registering a society under paragraph 1 or 2 above, the central office shall—

{a) retain and register one copy of the memorandum and of the rules;

{b} return another eopy to the secretary of the society, rogether with a certificate of
registration; and

() keep another copy, a copy of the certificate of incorporation and a copy of the
certificate of registration of the memorandum and the rules, in the public file of
the society.

The memorandum
4—(1) The memorandum of an incorporated friendly society shall—

(a) specify the name of the society;

{b) state whether the registered office of the society is to be sitvated in England and
Woales, or in Scotland, or in Northern Ireland;

{c) specify the address of its registered office;

(d) state the purposes of the society and the extent of its powers; and

(e) if any of those purposes are to include the carrying on of any business outside
the United Kingdom, state with respect to those purposes that that is the case.

(2) The choice stated in a society’s memorandum in pursuance of sub-paragraph (1)(b)
above may not be altered by the society.

{3} In this Act, in relation to an incorporated friendly society, “memorandum” means
the memorandum registered under paragraph 3 above, including the record of any
alteration under paragraph 6 below.

The rules

5~—{1) The rules of an incorporated friendly society shall provide for the matters
specified in the Table in sub-paragraph (3) below:.

{2) Nothing in this paragraph shall be taken to authorise any provision in the rules of a
society which is inconsistent with, or rendered void by, this Act (or any instrument made
under it).

(3) The Table referred to in sub-paragraph (1) above is as follows:—

TABLE OF MATTERS TO BE COVERED BY THE RULES
1 The terms of admission of members and the manner in which membership is to cease.

2 If the rerms on which a benefit is provided are not in the rules, the manner in which
they are to be determined.

3 Any forfeitures which may be imposed on any member.
4 The consequences of non-payment of any subscription.
5 The manner of remunerating the auditors.

6 As respects the officers—

(a) the manner of their election or appointment and their removal;
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(b) the manner of remunerating them; and
(¢} the circumstances in which pensions may be awarded to persons by virtue of
their office and the method of determining the terms of such pensions.

7 The powers and duties of the commuirtee of management.
8 The investment of the funds of the society.
9 The manner in which disputes are to be settled.
10 1fthe society has a commuon seal, the form, custody and use of the seal.
11 The calling and holding of meetings and, in particular—
{a) the right 1o requisition meetings;
(b) the right to move resolutions at meetings;
(¢) the manner in which notice of meetings, and of any resolutions to be moved at
meetings, is to be given;
{d) the procedure to be observed at meetings;
{e} the form of notice for the convening of a meeting;
{f) the voting rights of members, the right to demand a poll and the manner in
which a poll is to be taken.
12 The entitlement of members to participate in the distribution of any surplus assets after
payments to creditors, on the winding up, or dissotution by consent, of the society.

13 The procedure for altering the society’s memorandum and rules.

Requirements for alteration of memorandum and rules

6.—(1) An incorporated friendly society may in the manner prescribed by its rules alter
the memorandum or rules of the society by the addition, rescission or variation of any
provision.

(2) Sub-paragraph (1) above does not apply to any alteration to which section 13(6)
above applies or which is prohibited by paragraph 4(2) above.

(3} An alteration to the name or registered office of an incorporated friendly society
shall (instead of being effected under this paragraph) be effected under paragraph 9 or 12
below; and it is not necessary to alter the memorandum or rules of such a society by reason
only that its name or registered office is changed.

(4) Where 2 society makes an alteration of its memorandum or rules under this
paragraph, it shall send to the central office—

(a) 3 copies of a record of the alteration signed by the secretary; and
(b) a statutory declaration by the secretary that the alteration was made in
accordance with the procedure prescribed by the society’s rules.

(5) On making an alteration of its memorandum or rules under this paragraph the
society shall determine the date on which it intends the alteration to take effect; and the
record of the alteration shall specify that date (in this paragraph referred to as “the specified
date™.

(6) Where copies of a record of an alteration of a society’s memorandum or rules are
sent to the central office under sub-paragraph (4) above and the central office is satisfied
that the alteration is in conformity with this Act, the central office shall—

{a) retain and register one of the copies;

(b} return another to the secretary of the society together with a certificate of
registration of the alteration; and-

(&) keep another copy, together with a copy of the certificate of registration of the
alteration, in the public file of the society.

(7) An alteration of the memorandum or rules of a society under this paragraph shalt
not take effect until the specified date or, if the alteration is registered under sub-paragraph
(6) above on a later date, the date on which the certificate of registration is issued.

(8) Ifan incorporated friendly society arranges for the publication in consolidated form
of its memorandum or rules as altered for the ime being—

(a) itshall send a copy to the centrai office; and
() the central office shall keep the copy in the public file of the society; but the
central office shall not register the copy.
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(9) If an incorporated friendly society-fails, within the period of 3 months beginning
with the date on which an alteration to its memorandum or rules is made, to comply with
sub-paragraph (4) above, the society shall be guilty of an offence and liable on summary
conviction to a fine not exceeding level 4 on the standard scale.

Membership
7. A person under 18—

{a) may, if the rules do not otherwise provide, be admitted as 2 member of an
incorporated friendly society and, if he is over 16 by himself, and he is under 16
by his parent or guardian, execute 2]l instruments and give all receipts necessary
to be executed or given under the rules;

(b} may not vote or hold any office in the society; and

(c) may not nominate, or join in nominating, a person for election as a member of
the committee of management, or (if the secretary is elected) as secretary, of the
society.

Liability of members

8.—(1) The liability of a member of an incorporated friendly society is limited to the
amount of any subscription to the society which is outstanding.

'(2) Nosubscription of a member of an incorporated friendly society shall be recoverable
at law except on the winding up of the society.

Name

9.—(1) The name of an incorporated friendly society must have “Limited” as its last
word, except that, if the society is to be registered with a memorandum stating that its
registered office is to be situated in Wales, the name may have “cyfyngedig” (the Welsh
equivalent of “Limited™) as jts last word.

(2) The name of an incorporated friendly society which is a collecting society must have
“Collecting Society Limited” as its last three words, except that if the society is registered
with a memorandum stating that its registered office is to be situated in Wales, the name
may have “Cymdeithas Casglu Cyfyngedig” as its last three words.

(3) Ifthe society has a common seal, it shall bear the registered name of the society.

(4) Anincorporated friendly society may change its name by a resolution of the society
in general meeting after the giving of such notice as is required for special resolution.

{5) Where a society changes its name under this paragraph, notice of the change shall be
sent to the central office and, unless it is of the opinion that the changed name is undesirable,
the central office shall—

(a) register the notice of the change of name;
(b) issue the society with a certificate of registration; and
(¢) keepa copy of the certificate of registration in the public file of the society.

(6) A change of name shall not take effect until the date on which the certificate of

registration under sub-paragraph (5) above is issued or such later date as may be specified
in the certificate.

(7) A change of name shall not affect the rights and obligations of the society, of any of
its members or of any other person concerned

10.—(1) Every incorporated friendly society shall have its name mentioned in legible
characters—

(a) inall its business letters, its notices and its other official publications;

(b) inall its bills of parcels, invoices, receipts and letters of credit; and

(c) mnall bills of exchange, promissory notes, endorsements, cheques and orders for
money or goods purporting to be signed by or on behalf of the society.

(2) Where the name of an incorporated friendly society does not include the words
“friendly society”, the fact that it is an incorporated friendly society shall be shown in
legible characters in all documents such as are mentioned in sub-paragraph (1) above,
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Offences relating to society’s name
11.—(1) Ifan incorporated friendly society-—

{a) fails, within the period of 3 months beginning with the date on which a
resolution changing its name is passed, to send to the central office the notice
required by paragraph 9(5) above; or

(b) fails to comply with paragraph 10(1) or (2) above;

the society shall be guilty of an offence and liable on summary conviction to a fine not
exceeding level 3 on the standard scale.

(2} Ifan officer of an incorporated friendly society or a person on its behalf—-

(a) issues or authorises the issue of any business letter, notice or other official
publication of the society or any bill of parcels, invoice, receipt or letter of credit
of the society in which the society’s name is not mentioned as required by
paragraph 10(1) above; or

{b) signs or authorises to be signed on behalf of the society any bill of exchange,
promissory note, endorsement, cheque or order for money or goeds in which
the society’s name is not so mentioned,

he shall be guilty of an offence and liable on summary conviction to a fine not exceeding
level 3 on the standard scale; and, in the case of the conduct mentioned in paragraph (b)
above, he is further personally liable to the holder of the bill of exchange, promissory note,
cheque or order for money or goods for the amount of it (unless it is duly paid by the

society),

(3) If an officer of an incorporated friendly society whose name does not include the
words “friendly society” or a person on its behalf—

{a) issues or authorises the issue of any such document as is mentioned in sub-
paragraph (2)(a) above, and the fact that it is an incorporated friendly society is
not shown 1n legible characters in the document; or

(b) signs or authorises to be signed on behalf of the society any such document as is
mentioned in sub-paragraph {2)(b) above, and the fact that it is an incorporated
friendly society is not shown in legible characters in the document,

he shall be guilty of an offence and liable on summary conviction to a fine not exceeding
level 3 on the standard scale; and, in the case of the conduct mentioned in paragraph (b)
above, he is further personally liable to the holder of the bill of exchange, promissory note,
cheque or order for money or goods for the amount of it (unless it is duly paid by the

society).

\
Change of registered office
12.—(1) An incorporated friendly society may change its registered office in such
manner as its rules prescribe or, if the rules do not provide for that matter, by a resolution
of the society in general meeting after the giving of such notice as is required for a special
resolution.

(2) Notice of any such change shall be sent to the central office and the central office
shall—

{a) register the notice of the change of registered office;
{b) issue the society with a certificate of registration; and
(c) keepa copy of the certificate of registration in the public file of the society.

(3) A change of registered office shall not take effect until the date on which the
certificate of registration under sub-paragraph (2) above is issued or such later date as may
be specified in the certificate.

{4) If an incorporated friendly society fails, within the period of 3 months beginning
with the date on which a resolution changing its registered office is passed, to send to the
central office the notice required by sub-paragraph (2) above, the society shall be guilty of
an offence and liable on summary conviction to a fine not exceeding level 4 on the standard

scale.
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Societies to supply copies of rules etc

13.—(1) An incorporated friendly society shall, on demand, give a copy of its statutory
docurments—

(a) free of charge, to any member of the society to whom a copy of those documents
has not previously been given; and

{b) to any other person, upon payment of such fee as the society may require, not
exceeding the prescribed amount,

(2) The reference in sub-paragraph (1) above to a copy of an Incorporated friendly
society’s statutory documents is a reference to—

(a) a printed copy of the society’s rules for the time being, with a copy of the
certificate of incorporation of the society annexed to it; and
(b) aprinted copy of the memorandum of the society for the time being.

(3) If an incorporated friendly society fails to comply with the requirements of sub-
paragraph (1) above, the society shall be guilty of an offence and liable on summary
conviction to a fine not exceeding level 4 on the standard scale.

(4) Insub-paragraph (1) above the “prescribed amount™ means £1 or such other amount
as the Commission prescribes by order.

Register of members

14.—(1) Every incorporated friendly society shall maintain a register of the names and
addresses of the members of the society.

{2) The register shall be kept at the registered office or at such other place or places as>

the committee of management thinks fit.

(3) A saciety which was previously a registered friendly society need not enter in the
register the address of 2 member who became 2 member before its mcorporation while it
has no address for him and his whereabouts are unknown.

(4) Where it appears to an incorporated friendly society that the registered address
shown in the register for a member is no longer current, the society—

{a) may remove that address from the register; and
{b) need not enter in the register an address for that member while it has no address
for him and his whereabouts are unknown.

(5) Ifan incorporated friendly society contravenes sub-paragraph (1) above, the society
shall be guilty of an offence and liable on summary conviction to 2 fine not exceeding level
4 on the standard scale.

(6) For the purposes of this Act “registered address”, in relation to a member of an
incorporated friendly society, means-—

(a) the address shown in the register mentioned under this paragraph, except In a
case where paragraph (b) below applies;

(b) where the member has requested that communications from the society be sent
to some other address, that other address.

Inspection of records by members

15—(1) Subject to sub-paragraph (2) below, 2 member or person having an interest in
the funds of an incorporated friendly society may inspect the records at all reasonable hours
at the registered office of the society or at any other place where they are kept.

(2} Unless he is an officer of the society or is specially authorised by resolution of the
society to do so, a member or such a person shall not have the right to inspect the loan
account of any other member without the written consent of that member.

NOTES

Commencement. This Schedule (except para 9(2)) was brought into force on 1 February 1993
by the Friendly Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993,
SI1993/16 (made under s 126(2) ante). Up to 1 June 1994 no further arder had been made under
that provision bringing para 9(2) into force.

General Note. See the General Note tos 5 ante.
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Para 1: Purposes of the society. As to the permirted purposes of an incorporated friendly
society, see s5 5, 7, 10-13 ante.

Sending to the central nffice. As to the form of documents to be sent ta or by the central office
and for the power to prescribe fees for the inspection, etc of documents in the custody of the central
office, see 5 114 ante. As to evidence of documents, see s 111 ante.

Secretary; intended secretary. Every incorporated {riendly society must have a secretary; see
s 28 ante.

Special resolution. See s 30 ante, Sch 12, para 7 post.

Satisfied. See the note “Thinks fit” to s 4 ante.

Para 2: Memorandum. A registered friendly society may not include ina memorandum adopted
for the purposes of para 2(1)(c) above any provision enabling it on incorporation 1o carry on any
activity mentioned ins 13(1) ante unless its inclusion has been authorised by a special resolution of the
society; see s 13(7) ante.

Statutory dectaration. See the note to s 93 ante.

Opinion. See the note “Thinks fit” to s 4 ante.

Para 3: Public file. See s 104 ante.

Para 4: The memorandum .. . shall, etc. For the effect of the memorandum of an incorporated
friendly society, see 5 8 ante,

England; Wales. See the note to s 23 ante.

Extent of its powers. As to the powers of an incorporated friendly society, see ss 7, 1417 ante.

United Kingdom. See the note to s 14 ante.

Para 5: The rules of an incorporated friendly society. For the effect of the rules of an
incorporated friendly society, see s @ ante.

The auditors, For appointment, tc, see s 72 ante, Sch 14 post.

Comrmittee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post.

Disputes. See also ss 80-82 ante as to the determination of disputes.

Common seal. Cf the note to Sch 1 ante.

Winding up, or dissolution by consent, of the society. See ss 19-26, 52 ante.

Para 6: 3 months beginning with, etc. See the note "3(6) months beginning with, etc” to s 39
ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 ante; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 ante; as to the
defence of due diligence, see s 109 ante; and as to the jurisdiction of magistrates’ courts, see s 110 ante.

Summary conviction; standard scale. See the notes 1o s 18 ante.

Para 7: Under 18; over (under) 16. See the note “Under 18” to s 77 ante. Subject to, inter alia,
para 7 above, any person is eligible to be ¢lected as a member of the committee of management of a
friendly society; see s 27 ante, Sch 11, para 2 post.

Para 13: Person. See the note tos 1 ante.

Para 15: At all reasonable hours. What is a reasonable time is a question of fact and must
necessarily depend on the circumstances of the particular case; see 45 Halsbury's Laws (4th edn) para
1147. The time during which the premises in question are open for business purposes will ordinarily
be deemed reasonable (cf Davies v Winstanley (1930) 144 LY 433), and presumably an authorised
person would not be justified, except in special ciccumstances, in demanding that premises should be
opened at an unusual time such as Sunday afternoon (Small v Bickley (1875) 32 LT 726),

Written. See the note tos 17 ante. )

Definitions. For “the Commission”, see s 1{1) ante; for “the public file”, see s 104 ante; for “friendly
society”, “incorporated friendly society”, and “registered friendly society”, see s 116 ante; for “the
central office”, “collecting society”, “committee of management”, “notice”, “officer” and “subscription”,
see s 119(1) ante; for “special resolution”, see Sch 12, para 7 post, Note as to *memorandum”, para 4(3)
above; and as to “registered address”, para 14({6) above

Orders under this Schedule. Up to 1 June 1994 no orders had been made under para 13 zbove,

For general provisions as to orders, see s 121 ante.

SCHEDULE 4
Section 5

INCORPORATION OF REGISTERED FRIENDLY SOCIETIES:
SUPPLEMENTARY

Preliminary

1.—({1) This Schedule has effect in relation to an incorporated friendly society (“the
incorporated society”) which was formerly a registered friendly society (“the registered
society”); and in this Schedule “incorporation” means the incorporation of that society.

(2) In this Schedule “branch”, in relation 1o the registered society, means any registered
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or unregistered branch of the society and, in relation to the incorporated society, means a
group of members provided for by the rules of the society—-.

(3) which is under the control, and bound to contribute to the funds, of the society;
and

(b) which has its own funds and other property vested in trustees and administered
(in accordance with its rules) by the members of the group themselves, or
through its own committee or other officers.

(3) In this Schedule references to an agreement include references to any agreement
(whether in writing or not) and any deed, bond or other instrument.

(4) Nothing in section 6 above or this Schedule shall be taken as affecting any power or

liability of a branch of a registered friendly society to secede or to be expelled from that
society.

Schemes under section 6(5)

2~—(1) This paragraph applies to a registered society with branches which proposes—

(2) that the incorporated society will have branches; and

(b} that any of those branches is to be treated as a continuation of a branch of the
registered society,

(2) The reistered society may, by the procedure required to amend the rules of the
society, approve a scheme under subsection (5) of section 6 above (a “scheme”) identifying
property, rights and liabilities of a branch which are to continue to be property, rights and.
liabilities of the branch (as a branch of the incorporated society) and so are to be excluded
from transfer under subsection (4) of that section,

(3) A scheme——

(a) may deal with property, rights and liabilities of one or more branches of the
registered society; and

(b) may, instead of specifying any property, rights and liabilities of 2 branch of the
registered society, refer to all the property, rights and liabilities referable to such
part of its activities as is specified in the scheme.

{4) A scheme may not identify for exclusion from transfer under section 6(4) above any
property, rights or liabilities of a branch of the registered society which are referable only
to an activity of the branch which a branch of the incorporated society would (by virtue
of section 7(5) above) be unable to carry on on its own behalf,

{5} On making a scheme the registered society shall send to the central office—

{a) 4 copies of the scheme, each signed by the secretary;

(b) a statutory declaration by the secretary that the scheme was duly approved by
the society;

{c) in the case of a scheme identifying any property, rights or liabilities of a branch
which was (immediately before incorporation) carrying on any insurance or
hon-insurance business; a certificate from the appropriate actuary thar the
incorporated society will, on incorporation, possess sufficient assets to meet such

of the liabtlities to be transferred to the society from that branch as are referable
to that business.

(6) On receiving copies of a scheme, the central office shall, if satisfied that the society
has duly approved the scheme—
(a) retain and register one copy of the scheme;

{b) return another copy to the secretary of the registered society, together with a
certificate of registration;

(€} keep another copy in the public file of the registered society and, after
incorporation, in the public file of the incorporated society;

and the central office shall not register the incorporated society under this Act until after it
has registered the scheme.

Effect of incorporation on registered society

3.—{1) Subject to the provisions of this Act, the incorporated society shall be treated
after incorporation as the same person as the registered society.
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(2) Without prejudice to the generality of sub-paragraph (1) above, any agreement
made, transaction cffected or other thing done by, to or in relation to the registered society
which is in force or effective immediately before incorporation shall have effect as if made,
effected or done by, to or in relation to the incorporated society; and, accordingly,
references to the societv—

(a) inany agreement;

{b) in any process or other document issued, prepared or employed for the purposes
of any proceeding before any court or other tribunal or authority; and

{c) in any other document whatsoever {other than an enactment) relating to or
affecting any property, right or liability of the society,

shall be taken as referring to the incorporated society.

4. On incorporation of the registered society—

(a) a person who was immediately before incorporation a member of the registered
society shall be 2 member of the incorporated society;

(b) any appointment as trustee or treasurer of the society shall determine; and

(c) all other persons who were officers of the registered society shall become officers,
holding corresponding offices, of the incorporated society;

but paragraph (c) above is without prejudice to anything done by the society after
incorporation as respects the election or appointment of members of its committee of

management and its other officers.

5. Any agreement made by the registered society which is in force immediately before
incorporation shall have effect as if—

(a) for references to members of the registered society there were substituted
references to members of the incorporated society;

{b) for references to officers of the registered society (other than its trustees or
treasurer) there were substituted references to the corresponding officers of the
incorporated society;

(c) for references to the trustees of the registered society there were substituted
references to the incorporated society; and

(d) for references to the treasurer of the registered society there were substituted
references to such person as the incorporated society may appoint or in default
of appointment to the officer of that society who corresponds as neatly as'may
be to the treasurer. ’

6. It is hereby declared for the avoidance of doubt that-~

(a) any contract of employment with the registered society in force immediately
before incorporation is merely modified by the substitution of the name of the
incorporated society as the employer {and is not terminated or varied in any

other way);

{b) any period of employment with the registered society shall count for ali purposes
asa period of employment with the incorporated society: and

(¢) the rights and liabilities referred to in section 6 above include any rights and
liabilities subsisting immediately before incorporation—

(i) under any agreement or arrangement for the payment of pensions,

allowances or gratuities; or
{ii) under the law of any country or territory outside the United Kingdom.

7.—(1) The final financial year of the registered friendly society shall be such period not
exceeding 12 months as expires immediately before its incorporation.

(2} Anything which, if it had not been incorporated, would be required to be done by
the registered society at a time after its incorporation shall be done by the incorporated
society. ’

(3) If the incorporated friendly society fails to do anything which it is required to do by
virtue of sub-paragraph (2) above, the society and its officers shall be subject to the sanctions
to which the registered friendly society and its officers would have been subject if the
society had failed to do it.
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Effect of incorporation o branches of registered society

8.—(1) This paragraph applies where the property, rights and liabilities of a branch of
the registered society (“the branch”) are all transferred to the incorporated society by section

6(4) above.

(2) The provisions of paragraphs 3 to 7 above shall apply in relation to the branch as
they apply in relation to the registered society—

(a) with the omission from paragraph 4 of the words following “shall determine”;
and

{b) in paragraph 5, with the substitution for references to the members, officers,
trustees or treasurer of the society of references to the corresponding officers of
the branch;

and the branch shall be deemed to be dissolved immediately after the transfer of its
property, rights and Habilities to the incorporated society.

9.—(1) This paragraph applies where the property, rights and labilities of a branch of
the registered society are all excluded by virtue of a scheme from transfer to the incorporated
society,

{2) On incorporation of the registered society, the property, rights and liabilities of the

branch shall continue as property, rights and liabilities of the branch (as a branch of the
incorporated society).

(3) The branch of the incorporated society shall be treated as a continuation of the
branch of the registered society; and so on incorporation—

{a) any member of the branch shall continue as a member; and ™~

(b) any trustee, treasurer or other officet of the branch mmmediately before
incorporation shall continue in office;

but paragraphs (2) and (b) above are without prejudice to anything done after incorporation
as respects the membership and officers of the branch.

10.—(1) This paragraph applies where some of the property, rights and liabilities of a
branch of the registered society are transferred to the incorporated society by section 6(4)
above and some are excluded from transfer by virtue of a scheme.

(2) As respects the property, rights and liabilities transferred from the branch to the
incorporated society, the provisions of paragraphs 3, 5,6 and 7 above shall apply in relation
to the branch as they apply in relation to the registered society—

() with, in-paragraph 5, the substitution for references to the members, officers,

trustees or treasurer of the society of references to the corresponding officers of
the branch; and

(b) with the omission of paragraph 7(1).

(3) On incorporation of the registered society, the property, rights and liabilities of the
branch which are excluded from transfer shall continue as property, rights and liabilities of
the branch (as a branch of the incorporated society).

(4) As respects the property, rights and liabilities so excluded, the branch shall, after
incorporation of the registered society, be treated as a continuation of the branch of the
registered society; and so on incorporation—

(a) any member of the branch shall continue as 2 member; and
(b) any trustee, treasurer or other officer of the branch shall continue in office;

but paragraphs (a) and (b) above are without prejudice to anything done after incorporation
as respects membership and officers of the branch.

Consequences of transfer
11. No transfer effected by section 6 above shall give rise to any liability to stamp dury.

12—(1) The action mentioned in the following provisions of this paragraph shall be
taken not later than the end of the period of 90 days beginning with the day on which the
registered society is incorporated.

{2} The persons who were the trustees and treasurer of the registered society immediately
before its incorporation shall deliver to the incorporated society—

(a) any property of the society held by them; and
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(b) any documents relating to the property, rights and liabilities of the registered

society or its financial affairs.
(3) The persons who were the trustess and treasurer of any branch of the registered
society immediately before its incorporation shall deliver to the incorporated society-—
(2} any property {formerly property of the branch) which is transferred to the

society by section 6(4) above; and
(b} any documents relating to such of the property, rights or liabilities of the branch

as are so transferred.

(4) The Public Trustee shall, if he held property on trust for the registered society
immediately before its incorporation, deliver to the incorporated society any property so
held by him and any documents relating to it.

(5) Nothing in this Act shall have effect to relieve the former trustees or treasurer of a
registered friendly society ot branch or the Public Trustee from any liability arising from
acts or omissions before the incorporation of the society.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

General Note, See the General Note tos 5 ante.

Para 1: Registered society; branch. As regards the capital gains tax consequences of a member
of a registered society or branch becoming, on incorporation, a member of an incorporated society or
branch under this Schedule, see the Taxation of Chargeable Gains Act 1992, s 2178, Vol 43, title

Taxation.
Para 2: Procedure required to amend the

ante.
Shall send to the central office. As to the form of documents to be sent to or by the central office

and for the power to prescribe fees for the inspection, etc of documents in the custody of the central
office, see s 114 ante. Asto evidence of documents, see s 111 ante.

Statutory declaration. See the note tos 23 ante.

Cartrying on ... business. See the note to s 7 ante.

Satisfied. See the note “Thinks fit” to s 4 ante.

Public file. See s 104 ante.

Para 3: Person. Cf the note to s 1 ante.

Para 4: Committee of management. For genera

see s 27 ante, Sch 11 post.
Para 6: It is hereby declared, etc. [t follows from the fact that para 6 above is declaratory that it

confers no new jurisdiction on any court, but only removes doubts as to the jurisdiction which a court

has aliunde.
United Kingdom. See the note to s 14 above.

Para 7: Months. See the note to s 27 anee.
Para 12: 90 days beginning with, etc. See the note “14 days commencing with, etc” tos 44 ante.
Public Trustee. For the establishment of the office of public trustee, see the Public Trustee Act
1906, Vol 48, title Trusts and Settlements (Pt 1). .
Definitions. For “the public file”, see s 104 ante; for “incorporated friendly society” and “registered
friendly society”, see s 116 ante; for “insurance business”, see s 117(1) ante; for “the zppropriate
actuary”, “the central office”, “committee of management”, “non-insurance business” and “officer”, see
s 119(1) ante. Note as to “the incorporated society”, “the registered society”, “incorporation”, “branch”

and “an agreement”, para 1 above.

rules. As to this procedure, see s 5(6), Sch 3, para 6

| provisions as to the committee of management,

SCHEDULE 5

Section 7

- ADDITIONAL ACTIVITIES OF INCORPORATED SOCIETIES
Introductory

1. An incorporated friendly society may do anything mentioned in the following
provisions of this Schedule in the manner directed by the society’s rules.

Loans out of separate loan fund

2—(1) An incorporated friendly society may, out of any separate loan fund to be
formed by contributions or deposits from its members, make loans to members on their
personal security, with or without sufeties or, in Scotland, cautioners, subject to the

restrictions in sub-paragraphs (2) to (4 below.
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(2) A loan shall not at any time be made-out of money contributed otherwise than for
the purpose of the loan fund.

(3) A member shall not be capable of holding any interest-in the loan fund exceeding
A£800.

{4) The society shall not—

{a) make any loan to a member on personal security beyond the amount fixed by
the rules, or make any loan which, together with any money owing by a
metnber to the society, exceeds £200; or

(b) hold at any one time on deposit from its members any money beyond the
amount fixed by the rules, and the amount so fixed shall not exceed two thirds
of the total sums owing to the society by the members who have borrowed
from the loan fund.

(5) The Commission may by order made with the consent of the Treasury amend sub-
paragraph (3} or (4) above to substitute, for the sum for the time being specified in that
sub-paragraph, such greater sum as is specified in the order.

Power to set up funds for purchasing Government Securities
N

3—(1) An incorporated friendly society may set up and administer a fund for the
purchase, on behalf of members contributing thereto, of Defence Bonds, National $avings
Certificates, Ulster Savings Certificates or such other securities of Her Majesty’s Government
as the Comumission may prescribe.

(2} A society may allow persons to become members of the society for the purpose only ™

of contributing to a fund set up by virtue of this paragraph.

(3) Any securities prescribed, before the commencement of this paragraph, for the
purposes of section 47 of the 1974 Act shall be treated as having been prescribed under sub-
paragraph (1} above.

Investment of funds in housing association

4.—(1) An incorporated friendly society may invest funds of the society in subscribing
for any of the share or loan capital of a housing association (within the meaning of the
Housing Associations Act 1985) other than shares or debentures not fully paid up at the
time of issue.

{2) This paragraph has effect without prejudice to any power the society may have by
virtue of section 14 above.

Accumulation of members' surplus contributions

5. An incorporated friendly society may accumulate at interest, for the use of any
member, any surplus of his contributions to the funds of the society which may remain
after providing for any assurance in respect of which they are paid and for the withdrawal
of the accurnulations.

Subscriptions to other bodies

6. An incorporated friendly society may subscribe out of its funds to any hospital,
infirmary, charitable or provident institution, any annual or other sum which may be
necessary to secure to tmembers of the society and their families the benefits of that
institution.

7. An incorporated friendly society may contribute 1o the funds and take part in the
government of any other friendly society.

NOTES

Commencement. 1 February 1993, see the note to s 6 ante.

Para 1: The society’s rules, For the matters which must be covered by such rules, see s 5(6),
Sch 3, para 5 ante.

Para 2: Treasury. See the note to s 1 ante.
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Definitions. For “the Commission”, see 5 1{1) ante; for “friendly society” and “incorporated
friendly society”, see s 116 ante.

1974 Act. e the Friendly Societies Act 1974 ante; see s 119(1) ante,

Housing Associations Act 1985, See Vol 21, title Housing. For the meaning of “housing
association”, see s 1(1) thereof.

Orders under this Schedule. Up to 1 June 1994 no orders had been made under para 2 above.

For general provisions as to orders, see s 121 ante.

SCHEDULE 6

Section 7
MAKING OF CONTRACTS AND EXECUTION OF DOCUMENTS BY
INCORPORATED FRIENDLY SOCIETIES

England and Wales and Northern Ireland

1. Under the law of England and Wales and Northern Ireland a contract may be
made—
{a) by an incorporated friendly society, by writing under its common seal; or
{b} on behaif of an incorporated friendly society, by any person acting under its
authority, express or implied;
and any formalities required by law in the case of a contract made by an individual also
apply, unless a contrary intention appears, to a contract made by or on behalf of an
incorporated friendly society.
2.—(1) The following provisions have effect with respect to the execution of documents
by an incorporated friendly society under the law of England and Wales and of Northern
Ireland.

{2) A document is executed by an incorporated friendly society by the affixing of its
common seal.

{3) An incorporated friendly society need not have a common seal, however, and the
following sub-paragraphs apply whether it does or not.

{4) A documentsigned by a member of the committee of management and the secretary
of an incorporated friendly society, or by 2 members of the committee of management,
and expressed {in whatever form of words) to be executed by the society has the same effect
as if executed under the common seal of the society.

{5) A document executed by an incorporated friendly society which makes it clear on
its face that it is intended by the person or persons making it to be a deed has effect, upon
delivery, as a deed; and it shall be presumed, unless a contrary intention is proved, to be
delivered upon its being so executed.

{(6) In favour of a purchaser a document shall be deemed to have been duly executed by
an incorporated friendly society if it purports to be signed by a member of the committee
of management and the secretary of the society, or by 2 members of the committee of
management, and, where it makes it clear on its face that it is intended by the person or
persons making it to be a deed, to have been delivered upon its being executed.

(7) Insub-paragraph (6) above a “purchaser” means a purchaser in good faith for valuable
consideration and includes a lessee, mortgagee or other person who for valuable
consideration acquires an interest in property.

3. (Applies to Scotland only.)

NOTES

Commencement. ! February 1993; see the note to s 6 ante.

England ; Wales. See the note to s 23 ante.

‘Writing. See the note “Written” to s 17 ante.

Common seal. See the note to Sch 1 ante.

Person. Cf the note to s 1 ante,

Individual. See the note to s 75 anre.

Committee of management. For general provisions as to the committee of management, see
s 27 ante, Sch 11 post, : :

Secretary. As to the appointment of this officer, see s 28 ante.
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Deemed; valuable consideration. See the notes to s 8 ante.

Definitions. For “incorporated friendly society”, see 5 116 ante; for “committee of management”,

sce s 119(1) ante,

SCHEDULE 7

Section 13

ACTIVITIES WHICH MAY BE CARRIED ON BY A SUBSIDIARY OF OR BODY
JOINTLY CONTROLLED BY AN INCORPORATED FRIENDLY SOCIETY

Activities
1. The establishment and management of personal equity plans within the meaning of
the Finance Act 1986.

2. The establishment and management of unit trust schemes within the meaning of the
Financial Services Act 1986.

3. The carrying on of long-term or general business.
4. Arranging for the proVision of, or giving advice as to, insurance of any description.

5. Arranging for the provision of credit, whether as agents for the borrower or the
person providing credit and the provision of services in connection vith current loan
agreements to the person providing credit.

6. The provision of fund management services for trustees of pension funds.
7. The administration of estates and the execution of trusts of wills.

8. The provision of executry services (within the meaning of Part Il of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990) where the subsidiary or body is an

executry practitioner (within the meaning of that Part of that Act) and the administration
of testamentary trusts,

9. The establishment and management of —

(a) sheltered housing,

(b) residentia] homes for the elderly,

{c) hospitals, or

(d) nursing homes or mental nursing homes (within the meaning of the Registered
Homes Act 1984) or, in Northern Ireland, nursing homes (within the meaning
of the Nursing Homes and Nursing Agencies Act (Northern Ireland) 1971),

and the provision of medical, administrative or other services for persons owning or
managing any of them.

10. The provision of administrative services for friendly societies or other bodies whose
business consists of any activity falling within paragraphs 1 to 9 above.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

General Note. See the Genera| Note to s 13 ante,

Para 3: Carrying on . . . business, See the note to s 7 ante.

Para 5: Person. See the note to s 1 ante.

Winding up. As to the Commission's power to petition for the winding up of a society whose
subsidiary, etc carries on activities other than those mentioned in this Schedule, see s 52(1), (2)(d) ante.

Power to arnend. For the power of the Commission ro vary this Schedule, see s 13(8) ante.

Definitions. For “friendly society”, see s 116 ante: for “general business” and “long term business”,
see s 117(1) ante.

Finance Act 1986. The provisions of that Act relating to personal equity plans were repealed by
the Income and Corporation Taxes Act 1983, s 844, Sch 31. As to personal equity plans, see now
s 333 of the 1988 Act, Vol 44, title Taxation.

Financial Services Act 1986, For the meaning of unit trust scheme, see s 75(8) thereof, Vol 30,
title Money (Pt 1).

Law Reform (Miscellaneous Provisions) (Scotland) Aet 1990, 1990 ¢ 40; not printed in this
work.

Registered Homes Act 1984. See Vol 35, title Public Health and Environmental Protection. For
the meaning of nursing home and mental nursing home, see 55 21, 22, respectively, thereof.
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SCHEDULE 8
Section 13
PROVISIONS SUPPLEMENTARY TO SECTION 13

1. The provisions of this Schedule explain expressions used in section 13 above and
otherwise supplement that section.

2. In section 13(%){a) and (c) the references to the voting rights in a body corporate are
to the rights conferred on shareholders in respect of their shares or, in the case of a body
corporate not having a share capital, on members, to vote at general mestings of the body
corporate on all, or substantially all, matters.

3.-—(1) For the purposes of section 13(9)(a) and (c) the reference to the right to appoint
or remove a majority of the board of directors is to the right to appoint or remove directors
holding a majority of the voting rights at meetings of the board on all, or substantially ail,
matters.

(2) Without prejudice to the generality of subsection (9)(a) and (c) of section 13—

(a) an incorporated friendly society shall be treated for the purposes of subsection
{9){a) as having the right to appoint to a directorship if—

(i) a person’s appointment to it follows necessarily from his appointment as an
officer of the society, or

(ii) the directorship is held by the society itself; and

(b) an incorporated friendly sociery and some other person together shall be treated
for the purposes of section 13(9){c) as having the right to appoint to a directorship
if—

(i) ina case where that other person isa body corporate, a person’s appointment
to the directorship follows necessarily from his appointment both as an
officer of the society and as a director of that body or, where it does not
have directors, as a member of its managing body, or

(ii) the directorship is held jointly by the society and that other person;

and a right to appoint or remove which is exercisable only with the consent or concurrence
of another person shail be left out of account unless no other person has a right to appoint
or, as the case may be, remove in relation to that directorship.

4. Rights which are exercisable only in certain circumstances shall be taken into account
only— :

(2) when the circumstances have arisen, and for so long as they continue to obtain,
or *

(b) when the circumstances are within the control of the person having the rights;
and rights which are normally exercisable but are temporarily incapable of exercise shall
continue to be taken into account.

5. Rights held by a person in a fiduciary capaciry shall be treated as not held by him.

6. Rights held by a person as nominee for another shall be treated as held by the other;
and rights shall be regarded as held as nominee for another if they are exercisable only on
his instructions or with his consent or concurrence.

7. Rights attached to shares held by way of security shall be treated as held by the person
providing the security—

(a) where apart from the right to exercise them for the purpose of preserving the
value of the security, or of realising it, the rights are exercisable only in
accordance with his instructions;

{b) where the shares are held in connection with the granting of loans as part of
normal business activities and apart from the right to exercise them for the
purpose of preserving the value of the security, or of realising it, the rights are
exercisable only in his interests. :

8. Rights shall be treated as held by an incorporated friendly society if they are held by
any of its subsidiaries; and nothing in paragraph 6 or 7 above shall be construed as requiring
rights held by an incorporated friendly society to be treated as held by any of its subsidiaries.
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9. For the purposes of paragraph 7 above rights shall be treated as being exercisable in
accordance with the instructions ot in the interests of an incorporated friendly society if
they are exercisable in accordance with the instructions of or, as the case may be, in the
interests of any subsidiary of that society. '

10. The voting rights in a body corporate shall be reduced by any rights held by the
body itself.

11, References in any provision of paragraphs 5 to 10 above to rights held by a person
include rights falling to be treated as held by him by virtue of any other provision of those

paragraphs but not rights which by virtue of any such provision zare to be treated as not
held by him.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Para 2: Body corporate. See the note “Bodies corporate” to s 7 ante,

Para 3: Person. See the note to s 1 ante.

Definitions. For “subsidiary”, see s 13(9) ante; for “incorporated friendly society”, see s 116 ante;
for “officer”, see s 119(1) ante.

N

SCHEDULE 9
Section 18 7
NOMINATIONS BY MEMBERS OF INCORPORATED FRIENDLY SOCIETIES
AND RELATED MATTERS

1.-~(1) Subject to the following provisions of this paragraph, a member of an
incorporated friendly society who is not under the age of 16 years may by writing under
his hand delivered at or sent to the registered office of the society, or made in a book kept
at that office, nominate a person or persons to whom any sum of money payable by the
society on the death of that member or any specified amount of money so payable, shall be
paid at his decease.

{2) The total amount which may be nominated under this paragraph shall not exceed
the relevant maximum, that is to say, £5,000 or such higher amount as, by virtue of an
order under section 6 of the Administration of Estates (Small Payments) Act 1965, may for

the time being apply for the purposes of the enactments specified in subsection {1) of that
section.

(3) The sum payable con the death of a member by an incorporated friendly society shall
include sums of money contributed to or deposited in the separate loan fund, together with
interest on them, and any sum of money accumulated for the use of the member under the
provisions of this Act, together with interest on it,

(4) A person nominated under this paragraph must not at the date of the nomination be
an officer or employee of the society unless he is the husband, wife, father, mother, child,
brother, sister, nephew or niece of the nominator.

(3) Nominations so made may be revoked or varied by any similar document under
the hand of the nominator delivered, sent, or made as mentioned in sub-paragraph (1)
above.

(6) The marriage of 2 member of the society shall operate as a revocation of any
nomination previously made by that member under this paragraph.

{7) Where a society has paid money to a nominee in ignorance of a martiage subsequent
to the nomination, the receipt of the nominee shall be a valid discharge to the society.

2—(1) Subject to sub-paragraph (2) below, on receiving satisfactory proof of the death
of a nominator, an incorporated society shall pay to his nominee or nominees the amount
due to the deceased or, as the case may be, the amount specified in the nomination.

(2) The total amount paid by an incorporated friendly society by virtue of a nomination
(whether in favour of one nominee or more) shall not exceed the relevant maximum
referred to in paragraph 1(2) above.

(3) The receipt of a nominee over 16 years of age for any amount paid in accordance
with this paragraph shall be valid.
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3—(1) If any member of an incorporated friendly society entitled from its funds to a
sum not exceeding the relevant maximum referred to in paragraph 1(2) above dies without
having made any nomination of that sum then subsisting, the society may, without letters
of administration or probate of any will or, in Scotland, without any grant of confirmation,
distribute the sum among such persons as appear to the society, upon such evidence as the
society may deem satisfactory, to be entitled by law to receive that sum.

(2) A payment made by an incorporated friendly society under this Schedule shall be
valid and effectual against any demand made upon the society by any other person, but the
next of kin or personal representatives of the deceased member shall have a remedy for
recovery of the money paid under paragraph 2(1) above against the person who has
received that money.

NOTES

Commencement. 1 February 1993; see the note to s 6 ante.

Under. .. 16; over 16. See the note “Under 18" to s 77 ante.

Delivered. This must be during the nominator’s lifetime (Fielding and Lord v Rochdale Equitable
Pigneers Sociery (1892) 92 LT Jo 431).

Sent. As to the service of documents, see s 113 ante.

Registered office. The memorandum of an incorporated friendly society must specify the address
of its registered office; see s 5(6), Sch 3, para 4(1){c) ante.

Nominate a person or persons; payable ... on the death of that member; shall not
exceed ... £5,000; nominations. .. may be revoked. Cf the notes to the Friendly Societies Act
1974, s 66 ante.

Separate loan fund. See s 7, Sch 5, para 2 ante.

Money accurnulated for the use of the member. Sees 7, Sch 5, para 5 ante.

Satisfactory proof. Cf the note to the Friendly Societies Act 1974, s 67 ante.

May. .. distribute; entitled by law. Cf the notes to the Friendly Societies Act 1974, 5 68 ante.

Payment. .. shall be valid. Cf the note to the Friendly Societies Act 1974, 5 69 ante.

Definitions. For “incorporated friendly society”, see s 116 ante; for “officer”, see s 119(1) ante.

Administration of Estates (Small Payments) Act 1965, s 6. See Vol 17, title Execurors and
Administrators.

SCHEDULE 10

Section 23
APPLICATION OF COMPANIES WINDING UP LEGISLATION TO
INCORPORATED FRIENDLY SOCIETIES

PARTI \
GENERAL MODE OF APPLICATION

1. The enactments which comprise the companies winding up legislation (referred to in
this Schedule as “the enactments”) are the provisions of—

(a) Parts IV, VI, VII, X1l and XIII of the Insolvency Act 1986, or
(b} Parts V, VI, XI and XII of the Insolvency (Northern Ireland) Order 1989,

and, in so far as they relate to offences under any such enactment, sections 430 and 432 of,
and Schedule 10 to, that Act or Article 373 of, and Schedule 7 to, that Order.

2. Subject to the following provisions of this Schedule, the enactments apply to the
winding up of incorporated friendly societies as they apply to the winding up of companies
registéred under the Companies Act 1985 or (as the case may be) the Companies (Northern
Ireland} Order 1986.

3.-—(1) Subject to the following provisions of this Schedule, the enactments shall, in
their application to incorporated friendly societies, have effect with the substitution—
{a) for “company” of “incorporated friendly society”;
{b) for “directors” of “committee of management”;
{c) for “the registrar of companies” or “the registrar” of “the central office”; and
(d) for “the articles™ of “the rules™ -~

{2) Subject to the following provisions of this Schedule in the application of the
enactments to incorporated friendly societies—
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(a) every reference to the officers, or to a particular officer, of a company shall have
effect as a reference to the officers, or to the corresponding officer, of the
incorporated friendly society and as including a person holding himself out as
such an officer;

(b} every reference to a director of a company shall be construed as a reference to a
member of the committee of management; and

(¢} every reference to an administrator, an administration order, an administrative
receiver, a2 shadow directoror a voluntary arrangement shall be omitted.

4—(1) Where any of the enactments as applied to incorporated friendly societies
requires a notice or other document to be sent to the central office, it shall have effect as if
it required the central office to keep the notice or docurnent in the public file of the society
and to record in that file the date on which the notice or document is placed in It.

(2) Where any of the enactments, as so applied, refers to the registration, or to the date
of registration, of such a notice or documnent, that enactment shall have effect as if it referred
to the placing of the notice or document in the public file or (as the case may be} to the date
on which it was placed there.

5. Any enactment which specifies a sum altered by order under section 416 of the
Insolvency Act 1986 or Article 362 of the Insolvency (Northern Ireland) Order 1989
(powers to alter monetary limits) applies with the effect of the alteration.

NOTES

Commencement. | February 1993; see the note to s 6 ante.

Committee of management. For general provisions as to the commirtee of management, see
s 27 ante, Sch 11 post.

Public file. See s 104 ante.

Power to modify, etc. See the Introductory Note to Pt II of this Act anre.

Definitions. For “the public file”, see s 104 ante; for “incorporated friendly society”, see s 116 ante;
for “the central office”, “committee of management”, “notice” and “officer”, see s 11%(1) ante. Note as
to “the enactments”™, para 1 above,

Insalvency Act 1986. See Vol 4, title Bankruptey and Insolvency.

Insolvency (Northern Ireland) Order 1989. SI 1989/2405 (NI 19).

Commpanies Act 1985, See Vol 8, title Companies.

Companies (Northern Ireland) Order 1986, SI 1986/1032 (NI 6).

PARTIH
MODIFIED APPLICATION OF INSOLVENCY ACT 1986 PARTS IV AND XIi

Preliminary

6. In this Part of this Schedule, Part IV of the Insolvency Act 1986 is referred to s “Part
I'V*”; and that Act is referred to as “the Act”.

Members of a friendly society as contributories in winding up
7.—(1) Section 74 (liability of members) of the Act is modified as follows,
(2) In subsection (1), the reference to any past member shall be omitted.
(3) Paragraphs (a) to (d) of subsection {2) shall be omitted; and so shall subsection 3.

(4) The extent of the Hability of a member of an incorporated friendly society in 2
winding up shall not exceed the extent of his liability under paragraph 8 of Schedule 3 1o
this Act.

8. Sections 75 to 78 and 83 in Chapter I of Part IV (miscellaneous provisions not
relevant to incorporated friendly societies) do not apply.

9.—(1) Section 79 {meaning of “contributory”) of the Act does not apply.
(2) In the enactments as applied to an incorporated friendly society, “contributory”—

(a) means every person liable to contribute to the assets of the society in the event
of its being wound up; and
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(b) for the purposes of all proceedings for determining, and all proceedings prior to
the determination of, the persons who are to be deemed contributories, includes
any person alleged to be a contributory; and

{¢) includes persons who are liable to pay or contribute to the payment of—

{i) any debt or Hability of the incorporated friendly society being wound up;
or
(ii) any sum for the adjustment of rights of members among themselves; or
{1il) the expenses of the winding up;
but does not include persons liable to contribute by virtue of a declaration by the court
under section 213 {imputed responsibility for fraudulent trading) or section 214 (wrongful
trading) of the Act.

Voluntary winding up

10.—(1) Section 84 of the Act does not apply.

{(2) In the enactments as applied to an incorporated friendly society, the expression
“resolution for voluntary winding up” means a resolution passed under section 21(1) above.

11. Section 88 shall have effect with the omission of the words from the beginning to
“and”.

12.—(1) Subsection (1) of section 89 shall have effect as if for the words from the
beginning to “meeting” there were substitured the words—

“(1} Where it is proposed to wind up an incorporated friendly society voluntarily, the
committee of management (or, in the case of an incorporated friendly society whose
committee of management has more than two members, the majority of them) may ar a
meeting of the committee”.

(2) The reference to the directors in subsection (2) shail be construed as a reference to
members of the committee of management.

13, Section 90 shall have effect as if for the words “directors’ statutory declaration under
section 89" there were substituted the words “statutory declaration made under section 89
by members of the committee of management”,

14, Sections 95(1) and 96 shall have effect as if the word “directors” were omitted from
each of them.

15. In subsection (1) of section 101 {appointment of liquidation committee) of the Act,
the reference to functions conferred on a liquidation committee by or under that Act shall
have effect as a reference to its functions by or under that Act as applied to incorporated
friendly societies.

16—(1) Section 107 (distribution of property) of the Act does not apply; and the
following applies in its place.

(2) Subject to the provisions of Part IV relating to prefetential payments, an incorporated
friendly society’s property in a voluntary winding up shall be applied in satisfaction of the
society's liabiliries to creditors pari passu and, subject to that application, in accordance with
the rules of the society.

17. Sections 110 and 111 (liquidator accepting shares, etc. as consideration for sale of
company property) of the Act do not apply.

Winding up by the court
18. In sections 117 (High Court and county court jurisdiction) and 120 (Court of
Session and sheriff court jurisdiction) of the Act, each reference to a company’s share capital
paid up or credited a3 paid up shall have effect as a reference to the amount of the
contribution or subscription income of an incorporated friendly society as shown by the
latest balance sheet.

19. Section 122 (circumstances in which company may be wound up by the court) of
the Act does not apply.

20. Section 124 (application for winding up) of the Act does not apply.

21—(1) In section 125 (powers of court on hearing of petition) of the Act, subsection
(1) applies with the omission of the words from “but the court” to the end of the subsection.
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(2) The conditions which the court miay impose under section 125 of the Act inciude
conditions for securing—

(a) that the incorporated friendly society be dissolved by consent of its members
under section 20 above; or

{b) that the society amalgamates with, or transfers all or any of its engagements to,
another friendly society under section 85 or 86 above, or

(c) that the society converts itself into a company under section 91 above,

and may also include conditions for securing that any default which occasioned the petition
be made good and that the costs, or in Scotland the expenses, of the proceedings on that
petition be defrayed by the person or persons responsible for the default.

22. Section 126 (power of court, between petition and winding-up order, to stay or
restrain proceedings against company) of the Act has effect with the omission of subsection

).

23. If, before the presentation of a petition for the winding up by the court of an
incorporated friendly society, an instrument of dissolution under section 20 above i placed
in the society’s public file, section 129(1) (commencement of winding up by the court) of
the Act shall also apply in relation to the date on which the notice is so placed and to any
proceedings in the course of the dissolution as it applies to the commencement date for, and
proceedings in, 2 voluntary winding up.

24—(1) Section 130 of the Act (consequences of winding-up order) shall have effect
with the following medifications.

{2) Subsections (1) and (3) shall be omitted.

(3) An incorporated friendly society shall, within 15 days of a winding-up order being
made in respect of it, give notice of the order to the central office; and the central office
shall keep the notice in the public file of the society.

™~

(4) If an incorporated friendly society fails to comply with sub-paragraph (3) above, it
shall be guilty of an offence and liable on summary conviction to a fine not exceeding level
3 on the standard scale.

25. Section 140 (appointment of liquidator by court in certain circumstances) of the Act
does not apply.

26. In the application of sections 141(1) and 142(1) (liquidation committees), of the Act
to incorporated friendly societies, the references to functions conferred on a liquidation
committee by or under that Act shall have effect as references to its functions by or under
that Act as so applied.

27. The conditions which the court may impose under section 147 {power to stay or
sist winding up) of the Act shall include those specified in paragraph 21(2) above.

28. Section 154 {adjustment of rights of contributories) of the Act shall have effect with
the modification that any surplus is to be distributed in accordance with the rules of the
society.

29. In section 165(2) (hiquidator’s powers) of the Act, the reference to an extraordinary
resolution shall have effect as a reference to a special resolution,

Winding up: general
30. Section 187 (power to make over assets to employees) of the Act does not apply.
31.—(1) In section 201 (dissolution: voluntary winding up) of the Act, subsection (2)

applies without the words from “and on the expiration” to the end of the subsection and, in
subsection (3), the word “However” shall be omitted.

(2) Sections 202 to 204 (carly dissolution) of the Act do not apply.

32. In section 205 (dissolution: winding up by the court) of the Act, subsection (2)
applies with the omission of the words from “and, subjeet” to the end of the subsection: and
in subsections (3) and (4) references to the Secretary of State shall have effect as references
to the Commission.

33. Sections 216 and
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Penal provisions

33. Sections 216 and 217 of the Act {restriction on re-use of name} do not apply.

34-—(1) Sections 218 and 219 (prosecution of delinquent officers) of the Act do not
apply in refation to offences committed by members of an incorporated friendly society
acting in that capacity.

(2) Sections 218(5} of the Act and subsections (1) and (2) of section 219 of the Act do
not apply.

(3) The references in subsections (3) and (4) of section 219 of the Act to the Secretary of

State shall have effect as references to the Commission; and the reference in subsection (3)
to section 218 of the Act shall have effect as a reference to that section as supplemented by

paragraph 35 below.
35.—(1) Where 2 report is made to the prosecuting authority (within the meaning of

section 218) under section 218(4) of the Act, in relation to an officer of an incorporated
friendly society, he may, if he thinks fit, refer the matter to the Commission for further

enquiry.
(2) On such a reference to it the Comimission shall exercise its power under section
65(1) above to appoint one or more investigators to investigate and report on the matter.

(3) An answer given by a person to a question put o him, in exercise of the powers
conferred by section 65 above on a person so appointed, may be used in evidence against
the person giving it.

Preferential debts

36. Section 387 {meaning in Schedule 6 of “the relevant date”) of the Act applies with
the omission of subsections (2) and (4} to (6).

NOTES

Commencement. | February 1993; see the note to s 6 ante.

Para 9: Person. Cfthe note to s 1 ante.

Deemed. Cf the note to s 8 ante.

Para 12: Committee of management. For general provisions as to the committee of
management, see s 27 ante, Sch 11 post. ’

Para 13: Statutory declaration. Sce the note to s 93 ante.

Para 16: Rules of the society. See s 5(6), Sch 3, para 5 ante. As 1o the entitlement of members to
participate in the distribution of any surplus assets on the winding up of the society, see, in particular,
para 5(3), Table, para 12 of that Schedule ante. .

Para 24: Within 15 days of, etc. See the note “Within 7 days of, erc” to s 18 ante.

Give niotice. As to the form of documents to be senr to the central office and for the power to
prescribe fees for the inspection, etc of documents in the custody of the central office, see s 114 ante.
As to evidence of documents, see s 11 ante.

Public file. See s 104 ante,

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 ante; as to
offences by bodies corporate, partnierships and unincorporated associations, see s 108 ante; as to the
defence of due diligence, see s 109 ante; and as to the junisdiction of magistrates’ courts, see s 110 ante,

Summary conviction; standard scale. See the notes 1o 5 18 ante.

Para 29: Special resolution. See s 30 ante, Sch 12, para 7 post.

Power to modify, etc. See the Introductory Note to Pt II of this Act ante.

Definitions. For “the Commission”, see s 1{1) ante; for “the public file”, sce 5 104 ante; for
“incorporated friendly society”, see s 116 ante; for “the central office”, “committee of management”,
“the court”, “notice”, “officer” and *subscription”, see s 119(1) ante; for “the enactments™, see para 1 of
this Schedule ante; for “special resolution”, see Sch 12, para 7 post. Note as to “Part IV” and “the Act”,
para 6 above, as to “contributory”, para 9(2) above, and as to “resolution for voluntary winding up”,
para 10(2) above.

Insolvency Act 1986, See Vol 4, title Bankruptcy and Insolvency.

(Pt III modifies the Insolvency (Northern Ireland) Order 1989, SI1989/2045 (NI 19) (not
printed in this work).)
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PARTIV
SUPPLEMENTARY

Dissolution of incorporated friendly society after winding up

67 —(1) Where an incorporated friendly society has been wound up voluntarily, it is
dissolved as from 3 months from the date of the placing in the public file of the society of
the return of the final meetings of the society and its creditors made by the liquidator
under—

{2) section 94 or 106 of the insolvency Act 1986 (as applied to incorporated friendly
societies), or on such other date as is determined in accordance with section 201
of that Act; or

(b) Article 80 or 92 of the Insolvency (Northern Ircland) Order 1989 (as soapplied),
or on such other date as is determined in accordance with Article 166 of that
Order,

{2) Where an incorporated friendly society has been wound up by the court, it is
dissolved as from 3 months from the date of the placing in the public file of the society of
the liquidator’s notice under—

(2) section 172(8) of the Insolvency Act 1986 (as applied to incorporated friendly
societies) or on such other date as is determined 1n accordance with section 205
of that Act; or

{b) Article 146(7) of the Insolvency (Northern Ireland) Order 1989 (as so applied) ™

or on such other date as is determined in accordance with Article 169 of that
Order.

68.—(1) Sections 654 1o 658 of the Companies Act 1985 or Articles 605 to 609 of the
Companies (Northern Ireland) Order 1986 (provisions as to corporate property as bona
vacantia}, shall have the same effect in relation to the property of a dissolved incorporated
friendly society (whether dissolved under section 20 above or following its winding up) as
they have in relation to the property of a dissolved company, but with the following
modifications.

{2) Paragraph 3(1) above shall apply to those sections for the purpose of their application
to incorporated friendly societies.

(3) Subsection (2) of section 654 and subsections (1) and (3) of section 655 apply without
the words “or 653”; and the references in those subsections to section 651 shall have effect
as references to section 25 above.

{4} Paragraph (2) of Article 605 and paragraph (1) of Article 606 apply without the
words “or 604”; and the references in those paragraphs to Article 602 shall have effect as
references to section 25 above.

Insolvency rules and fees
69.—(1) Rules may be made under—

(a) section 411 of the Insolvency Act 1986; or
(b) Article 359 of the Insolvency (Northern Ireland) Order 1989,

for the purpose of giving effect, in relation to incorporated friendly societies, to the
provisions of the applicable winding up legislation.

{2) Anorder made by the competent authority under section 414 of the Insolvency Act
1986 may make provision for fees to be payable under that section in respect of proceedings
under the applicable winding-up legislation and the performance by the official receiver or
the Secretary of State of functions under it.

(3) An order made by the competent authority under Article 361 of the Insolvency
{Northern Ireland) Order 1989 may make provisions for fees to be payable under that
section in respect of proceedings under the applicable winding-up legislation and the
performance by the official receiver in Northern Ireland or the Department of Economic
Development in Northern Ireland of functions under it.
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NOTES

Commencement. | February 1993; see the note to s 6 anre.

Para 67: 3 months from, etc, See the note “Seven months after, etc” to s 3 znte.

Public file. See s 104 ante.

Para 69: Secretary of State. See the note to s 64 ante.

Power to modify, etc. See the latroductory Note to Pt IT of this Act ante.

Definitions. For “the applicable winding up legislation”, see s 23(3) ante; for “the public file”, see
s 104 ante; for “incorporated friendly society”, see s 116 ante; for “the court”, see s 119(1) ante.

Insolvency Act 1986. See Vol 4, title Bankruptcy and Insolvency. That Act ts applied, with
muodifications, to incorporated friendly societies by Pts I, Il of this Schedule ante.

Insolvency (Northern Ireland) Order 1989. 51 1989/2045 (NI 19). That Order is applied, with
modifications, to incorporated friendly societies by Pts I, III of this Schedule.

Companies Act 1985, s3 654~658. See Vol 8, title Companies.

Companies (Northern Ireland) Order 1986. SI 1986/1032 (NI 6).

SCHEDULE 11

Section 27
COMMITTEE OF MANAGEMENT: SUPPLEMENTARY

PARTI
ELIGIBILITY AND RETIREMENT OF COMMITTEE MEMBERS

Preliminary

1.—(1) This Parc of this Schedule applies in relation to members of the committee of
management of a friendly society {“the society”}; and in this Schedule—

“the committee” means the comrmittee of management of the society;

“the compulsory retirement age”, where the rules of the society make the provision
authorised by paragraph 3(1) below, means the age prescribed for that purpose
in its rules;

“the normal retirement age” means 70 years or such lesser age as the rules of the
society may prescribe as the normal retirement age for members of its
committee.

(2) For the purposes of this Act the date of a person’s election to office as 2 member of
the committee, where the rules of the society provide for election by postal ballot, is the
date of the meeting at which the declaration of the result of the ballot is made.

Eligibility to be elected commitiee member

2. Subject to paragraph 3 below, paragraph 7 of Schedule 3 to this Act and to the rules
of the society, any person is eligible to be elected as a member of the committee.

3,—(1) The rules of the society may requice the members of the comumnittee to retire at
a prescribed age without eligibility for re-election or reappointment; and, if the age so
prescribed is no greater than the age which is the normal retirement age for members of
the committee, sub-paragraph (3) below shall have no application to the society.

(2) Ifthe rules of the society make the provision authorised by sub-paragraph (1) above,
a person who has attained the age so prescribed shall not be eligible to be elected as a
member of the committee.

(3) Except in the case mentioned in sub-paragraph (1) above, if a person has attained the
normal retirement age for the society, he shall not be eligible to be elected as a member of
the committee unless—

{a) he has been approved as eligible to be so elected by resolution of the committee;

and
(b) his age and the reasons for the commuittee’s approval of his eligibility have been
notifgled to every person entitled to vote at the election.

{4) If a friendly society, inn a case where its- committee has approved as eligible for
election a person who has attained the normal retirement age, fails to notify every person
entitled to vote at the election, the society shall be guilty of an offence and liable on
summary conviction to a fine not exceeding level 4 on the standard scale; but no such
failure shall invalidate the election.

e
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Eligibility to be co-opted committee member

4. No person may be co-opted as 2 member of the committee who has attained the

normal retirement age or the compulsory retirement age (where that age is less than the
normal retirement age).

Notice 10 society of age of committee member

5—(1) A person who holds office as, or is to his knowledge nominated for election or
proposed for co-option to the committee as, a member of the committee shall, not later
than 28 days before he attains the normal retirement age or, as the case may be, the

compulsory retirement age for members of the committee, give the society notice of the
date on which he will attain that age.

(2) A person who fails to give to a friendly society a notice required, in relation to that

society, by sub-paragraph (1) above shall be guilty of an offence and liable on summary
conviction—

(2) toa fine not exceeding level 3 on the standard scale; and
(b} in the case of a continuing offence, to an additional fine not exceeding one-tenth
of that level for every week during which the offence continues.

Retirement of elected committee members
6—(1) A member of the committee shali retire from office—
(2) in any case not provided for by paragraph (b) below, sub-paragraph (2) below

-or rules under sub-paragraph (3} below, at the fifth annual general meeting of

the society following the date of his election: and
(b) in a case where he had attained the normal retirement age at his election, at the
next annual general meeting following that date.

(2) A member of the commirtee atraining the normal retirement age or, as the case may
be, the compulsory retirement age shall, subject to any provision of the rules for earlier
retirement, retire from office at the next annual general meeting of the society.

(3) The rules of the society, if they provide for the retirement by rotation of members
of its committee, may provide that a person elected to fill a vacant seat on the committee
must retire at the annual general meeting at which, in accordance with the rules for
retirement by rotation, the sear is to fall vacant.

(4) Sub-paragraph (3) above applies to any vacancy arising when an elected member
ceases to hold office for any reason before the annual general meeting at which (disregarding
his age} the seat is due to fall vacant.

Retirement of co-opted members

7—(1) A person who is co-opted 2s 2 member of the committee shall cease to hold
office at the end of the permitted period unless he is elected to office as a member of the
committee within that period. .

(2) For the purposes of sub-paragraph (1) above “the permitted period”, with reference
to the tenure of office of a co-opted member of the committee, is the period beginning with
the date of his appointment and ending with the declaration of the next election of
members of the committee conducted after his appointment or the expiration of the period
of 16 months beginning with the date of his appointment, whichever first occurs,

PARTII
DEALINGS WITH MEMBERS OF COMMITTEE OF MANAGEMENT

8.—(1} Sections 312 (payment for loss of office etc} and 316(3) (supplementary) of the
Companies Act 1985 shall have effect as ifany reference in them to a director of a company
included a reference to a member of the committee of management of a friendly society or
a registered branch but with the substitution in section 316(3) of a reference to section 312
for the reference to sections 312 to 315,

{2) Articles 320 (payment for loss of office etc) and 324(3) (supplementary) of the
Companies (Northern Ireland) Order 1986 shall have effect as if any reference in them to
a director of a company included a reference to a member of the committee of management
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of a friendly society or a registered branch but with the substitution in Article 324(3) of a
reference to Article 320 for the reference to Articles 320 to 323.

9—(1) The following provisions of the Building Societies Act 1986—

{a) section 62 (prohibition of tax-free payments to directors);

{b) section 63 (disclosure of interests in contracts and other transactions};
{c) section 64 (substantial property transactions);

(d) section 65 (restriction on loans etc);

(e} section 66 (sanctions);

(f) section 68 (records of loans etc) with Schedule 9;

(g) section 69 (disclosure and record of related businesses); and

(h) section 70 {interpretation),
shall have effect as if any reference to a director of a building society included a reference
to a member of the committee of management of a friendly society or registered branch.
{2) The provisions mentioned in sub-paragraph (1) above shall have effect in their
application to such members with the substitation—
(a) of a reference to a friendly society or registered branch for every reference to a

building society; and
(b) of a reference to the committee of management for every reference to the
directors or board of directors.

(3) Section 65 shall in addition have effect in its application to them—

(a) with the omission of subsection (1)(c}; and
(b) with the substitution in subsection (1)(d) of the words “lcan or disposal of

property” for the words “loan, disposal of property or payment”.
(4) Section 69 shall in addition have effect with the substitution—
(a) of the following subsection for subsection (3)—
“(3) The following are relevant services—

{a) legal services;
{(b) accountaricy services,
(¢) services of a broker in respect of the society's insurance business;

(d) reinsurance of the society’s insurance business;
(¢) any other services designated as relevant services.”; and
(b of a reference to Part I of this Schedule for every reference in subsection (7) to
Schedule 10 to the Building Societies Act.

(6) The requisite particulars of the business of a business associate of a friendly society or
registered branch are accordingly those set out in paragraphs 10 to 12 ot 13 to 15 below.

Requisite particulars where no adoption of this Part

E 10. Where the business associate of the society or branch provides legal services the
: requisite particulars of its business in any financial year are the following—

{a) the aggregate amount of the fees paid to it by the society or branch concerned

for the provision of legal services; and
(b) the aggregate amount of any fees paid to it by the society or branch in
consideration of the provision of management services to the society or branch.

11. Where the business associate of the society or branch provides accountancy services
the requisite particulars of its business in any financial year are the following—

2) the aperepate amount of the fees paid to it by the society or branch for the
BBICE lees p ty
proviston of accountancy services; and

: (b) the aggregate amount of any fees paid to it by the society or branch in

consideration of the provision of management services to the society or branch.
12. Where the business associate of the society or branch arranges for the provision of
insurance broking services, the requisite particulars of its business in any financial year are
: the following—
' (a) the aggregate of the amounts paid to it by the society or branch by way of
commuission; and
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(b) the aggregate amount of any fees paid to it by the society or branch in
consideration of the provision of management services to the society or branch.

Requisite particulars on adoption of this Part

13. Where the business associate of the society or branch provides legal services, the
requisite particulars of its business in any financial year are the following—.

(a) the prescribed band within which falls the estimated aggregate amount of the
fees paid to it by the society or branch for the provision of legal services; and

(b) the prescribed band within which falls the estimated aggregate amount of any
fees paid to it by the society or branch in consideration of the provision of
management services to the society or branch.

14. Where the business associate of the society or branch provides accountancy services
the requisite particulars of its business in any financial year are the following—

(a) the prescribed band within which falls the estimated aggregate amount of the
fecs paid to it by the society or branch for the provision of aCCOUNtancy services;
and

(b) the prescribed band within which falls the estimated aggregate amount of any
fees paid to it By the society or branch in consideration of the provision of
management services to the society or branch.

15. Where the business associate of the society or branch provides insurance broking
services the requisite particulars of its business in any financial year are the following—

(a) the prescribed band within which falls the estimated aggregate of the amounts ™~
paid to it by or by way of commission; and

(b) the prescribed band within which falls the estimated aggregate amount of any
fees paid to it by the society or branch in consideration of the provision of
management services to the society or branch.

Power to prescribe bands

16—(1)} The Commission, with the consent of the Treasury, may by order prescribe,
for the purposes of the provisions of this Part of this Schedule, series of monetary amounts
by reference to limits specified in the order; and, in any such provision, “prescribed band”
means, in relation to monetary amounts, any series of monetary amounts so prescribed for
the purposes of that provision.

(2) The power conferred by this paragraph includes power to prescribe different series
of monetary amounts for the purposes of different provisions.

NOTES

Commencement, This Schedule was brought inta foree on 13 January 1993 for the purposes of
the committee of management of incorporated friendly societies by the Friendly Societies Act 1992
{Commencement No 3 and Transitional Provisions) Order 1993, ST 1993/16 (made under s 126(2)
ante); para 16 was brought into force on 13 September 1993 for the purposes of the power to
prescribe series of monetary amounts by order and the entire Schedule was brought into force on 1
January 1994 for all remaining purposes by the Friendly Societies Acr 1992 {Commencement No 6
and Transitional Provisions) Order 1993, S| 1993/2213 (made under s 126(2}, (3) ante).

Para 1: Rules of the society. For the matters to be covered by such rules, see s 5(6), Sch 3, para
5(3), Table ante.

Para 3: Attained the age, etc. See the note 10 Sch 1 ante.

Notify; notified. As to the service of notices, see s 113 ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 ante; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 ante: as to the
defence of due diligence, see s 109 ante:; and as to the jurisdiction of magistrares’ courts, see s 110 ante.

Summary conviction; standard scale. See the notes to s 18 ante.

Para 5: Not later than 28 days before. See the note “Not later than . ., 14 days before” to 5 78
ante.

Every week during which the offence continues. Cf the note “Every day during which the
offence continues” to s 20 ante.

Para 6: Annual general meeting. See s 30 ante, Sch 12, para 1 post.

Para 7: Period beginning with, ete. Cf the nore “3(6) months beginning with, etc” to s 39 ante.

Para 16: Treasury. See the note to s 1 ante,

Definitions. For “the Commission”, se¢ s 1(1) ante; for “friendly society” and “registered branch”,
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see s 116 ante; for “insurance business”, see s 117(1) ante: for “financial year”, see s 118 ante; for
“committee of management”, “notice” and “notify”, see s 119(1) ante. Note as to “the society”, “the
committee™, “the compulsory retirement age” and “the normal retirement age”, para 1 above, and as
to “prescribed band”, para 16(1) above.

Companies Act 1985, ss 312, 316(3). Sec Vol 8, title Companies.

Companies (Northern Ireland) Order 1986. SI 1986/10352 (NI 6).

Building Societies Act 1986, See Vol 3, title Building Societies.

Orders under this Schedule. Up to 1 June 1994 no orders had been made under this Schedule.

For general provisions as to orders, see s 121 ante.

SCHEDULE 12

Section 30
MEETINGS AND RESOLUTIONS

Annual general meeting

1.—(1) Every friendly society and registered branch shall in each year hold a general
meeting as its annual general meeting (in addition to any other meetings in that year).

(2) Not more than 15 months shall clapse between the date of one annual general
meeting and that of the next.

(3) 1f an incorporated friendly society holds its first annual general meeting within 18
months of its incorporation, it need not hold it in the year of its incorporation or in the
following year.

(4) If a registered friendly society ot registered branch holds its first annual general
meeting within 18 months of its registration under the 1974 Act, it need not hold it in the
year of its registration or in the following vear.

2.—(1) A meeting to be held as the annual general meeting of a friendly society or
registered branch shall be specified as such in any notice calling it.

(2) Notwithstanding anything in the rules of a friendly society or registered branch, the
business which may be dealt with at the annual general meeting includes any resolution
(whether a special resolution or not}.

3—(1) If a friendly society or registered branch fails to hold a meeting as its annual
general meeting in accordance with paragraph 1 above, the society ot branch shall be guilty
of an offence and liable on summary conviction to a fine not exceeding level 4 on the
standard scale.

{2) If such default is made, the Commission may—

{a) call, or direct the calling of, an annuai general meeting, and

{b) give such ancillary or consequential directions as it thinks expedient, including
directions modifying or supplementing the operation of the rules of the society
concerned in relation to the calling, holding and conducting of the me=ting.

(3) If default is made in complying with any directions of the Commission given under
this paragraph, the society or branch concerned shall be guilty of an offetice and liable on
summary conviction to a fine not exceeding level 5 on the standard scale.

Notice for calling meetings

4—(1) A meeting of a friendly society or registered branch must be called by not less
than 14 days' notice to members, or such longer period as the rules may require, expiring—
(a) with the date of the meeting; or
(b) where proxy voting is permitted, with such earlier date as may be specified by
the society, under its rules, as the final date for the receipt of instruments
appointing proxies to vote at the meeting;
and the notice to members of a meeting shall be given in such manner as is prescribed by
the rules of the society or branch.

(2) Where the rules of a friendly society do not provide for the giving of individual
notices to those entitled (when the notice is given) to vote at meetings of any description,
the rules may provide for the giving of notice of such meetings by advertisement.

(3) If the rules provide for the giving of notice of any meetings by advertisement, the
rules must include provision requiring the necessary advertisements to be inserted-—
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(a) in at least one newspaper circulating in the areas in which the members of the
society reside; or

(b) where the membership of the society is drawn from a professional body or
wholly or mainly from persons who are or have been engaged in a particular
trade, profession or vocation, in an appropriate professional journal,

as the rules may provide.
(4) The rules of a friendly society or registered branch may provide—

(a) for adjourned meetings to be called without notice or with such notice as the
rules may require;

{b) for meetings to be held at a specified time and place, on such dates as are
prescribed by the rules, either without further notice or with such notice as the
rules may require;

and sub-paragraphs (1) to (3) above shall not apply to meetings held by virtue of such
provision.

(5) This paragraph is without prejudice to any requirement under the rules of a friendly
society or registered branch as to the giving of notice of special resolutions to be moved, or
aniy other business to be transacted, at a meeting of the society or branch.

v

Members’ entitlement to vote on resolutions

5.—(1) Subject to sub-paragraph (2) below, anv provision in the rules of a friendly
society or registered branch is void to the extent that it would have the effect of making
the voting rights conferred on members by the rules conditional upon the amount of their
subscriptions.

(2) Sub-paragraph (1) above shall not apply to any provision in the rules excluding or
limiting the voting rights of members by reference to the amount of their subscriptions in
such cases or circumstances as the Commission may by regulations prescribe.

(3) In this section “subscription” includes a contribution payment falling to be made by
a member.

Right to demand a poll

6.—(1) Any provision contained in the rules of a friendly society or registered branch
shall be void in so far as it would have the effect either—

a) of excluding the right to demand a poll at a meeting of the society on an
! S & : P B Y y
question other than the election of a chairman of the meeting or the adjournment
of the meeting; or
b) of making ineffective a demand for a poll on any such question which is made
g poll on any such g / :
by not less than 10 members who are entitled to vote at the meeting or, in the

case of a society whose rules provide for delegate voting, 5 delegates who are so
entitled.

{2} The reference in sub-paragraph (1)(b) above to members includes a reference, where
the rules allow the appointment of proxies, to persons who are duly appointed on behalf of
members entitled to attend and vote at the meeting.

Special resolutions
7.—(1) No resolution of a friendly society shall be passed as a special resolution unless—
(a) itis required to be so passed by or under any provision of this Act or the 1974

Act or by the rules of the society;
(b) atleast 14 day's notice, or such longer period as the rules may require, expiring—

(i) with the date of the meeting at which the resolution is to be moved; or

(i) where proxy voting is permitted, with such earlier date as may be specified
by the society, under its rules, as the final date for the receipt of instruments
appointing proxies to vote at the meeting;

is given to members in such manner as is prescribed by the rules; and

{c} any such notice (or, in the case of a postal ballot, the ballot papers) includes a
statement that the resolution will not be effective unless it is passed as a special
resolution;

S

and, in this Act, “special reso

(2) Subject to sub-paragr
effective as a special resolut
number of the members of t
by proxy) on a poll at a mee

{(3) Where the rulesof a

" not be effective as a special e

number of delegates entitled
in a postal ballot.

(4) Where the rules of a
notices to those entitled (w
description, the rules may pr

(5) If the rules provide
advertisement, the rules mu
be inserted—

(a) in at least onc ne
society reside; or
(b) where the mem!
wholly or mainh
trade, profession

as the rules may provide.

{(6) Proxy voting shall b
society’s rules) on any resolu
of a friendly society other t
society for such proxy votin
by the Commission.

8.—(1) The rulesofafrie

(a) in an election of
secretary, or
(b) on aity resclutior

to be conducted in all, or in
“ballot” or “postal ballot” in
means a postal ballot taking

(2) Where a postal ballc
have effect.

(3) Notice of a postal bal
the date which the society ¢
ballot papers (referred to in

(4) Subject to the provis
member of the society or b
resolution if the voting date

(5} Notice of a posta] bal

(2) shall contain sucl
(b) shall be accompa

as would be required tc be
resolution had 1t been inten
instead of by postal baliot w
proxy at a meeting.

9.---(1) Where by any p
resolution is not effective v
friendly society concerned :

{2) The friendly society




in which the members of the

from a professional body or
: been engaged in 2 particular
ofessional journal,

y provide—
ice or with such notice as the

 place, on such dates as are
tice or with such notice as the

etings held by virtue of such

1t under the rules of a friendly
al resolutions to be moved, or
s or branch.

tions

on in the rules of a friendly
ild have the effect of making
nal upon the amount of their

ion in the rules excluding or
ount of their subscriptions in
tions preseribe.

iyment falling to be made by

society or registered branch

eting of the society on any
 meeting or the adjournment

such question which is made
ote at the meeting or, in the
oting, 5 delegates who are so

s includes a reference, where
 duly appointed on behalf of

a special resolution unless—
ston of this Act or the 1974

ules may require, expiring—
ution is to be moved; or

lier date as.may be specified
or the receipt of instruments

he rules; and

he ballot papers) includes a
inless it is passed as a special

FRIENDLY SOCIETIES ACT 1992 Scu 12 355

and, in this Act, “special resolution” means a resolution so passed.

(2) Subject to sub-paragraph (3) below, a resolution of a friendly seciety shall not be
effective as a special resolution unless it is passed by not less than three-quarters of the
number of the members of the society entitled to vote on it and voting either (in person or
by proxy) on a poll at a meeting of the sociery or ina pestal ballot.

(3) Where the rules of a friendly society provide for delegate voting, a resolution shall
not be effective as a special resolution unless it is passed by not less than three quarters of the
number of delegates entitled to vote on the resolution and voting on a poll at a meeting or
in a postal ballot.

(4) Where the rules of a friendly society do not provide for the giving of individual
notices to those entitled (when the notice 1is given) to vote on special resolutions of any
description, the rules may provide for the giving of notice by advertisement.

(5) If the rules provide for the giving of notice of any special resolutions by
advertisement, the rules must include provision requiring the necessary advertisements to
be inserted—

(a) in at least one newspaper circulating in the areas in which the members of the
society reside; or

(b) where the membership of the society is drawn from a professional body or
wholly or mainly from persons who are or have been engaged in a particular
trade, profession or vocation, in an appropriate professional journal,

as the rules may provide.

(6) Proxy voting shall be permitted (notwithstanding anything to the contrary in a
society's rules) on any resolution which is to be moved as a special resolution at any meeting
of a friendly society other than a meeting of delegates; and ihe procedure adopted by the
society for such proxy voting shall comply with any requirements prescribed in regulations
by the Commussion.

Postal ballots

8.—(1) The rules of a friendly society or registered branch may provide for the voting—
(a) in an election of the committee of management or, where applicable, of the
secretary, or
(b) on any resolution (whether special or not),
to be conducted in all, or in any particular, circumstances by postal baliot; and in this Act
“ballot” or “postal ballot” in relation to an election or a resolution of the society or branch,
means a postal ballot taking place by vircue of those rules.

(2) Where a postal ballot is to take place, the following provisions of this paragraph
have effect.

(3) Notice of a postal ballot shall be given not less than 14 nor more than 36 days before
the date which the society or branch specifies as the final date for the receipt of completed
ballot papers (referred to in this paragraph as “the voting dare™),

(4) Subject to the provisions of this Act, notice of a postal ballot shall be given to every
member of the society or branch who would be entitled to vote in the election or on the
resolution if the voting date for the election or the resolution fell on the date of the notice.

(5) Notice of 2 postal ballot—-
(a) shall contain such other notices relating to the election or resolution; and
(b) shall be accompanied by such other documents,

as would be required to be given or sent to a member in connection with the election or
resolution had it been intended to hold the election or vote on the resolution at 2 meeting
instead of by postal ballot with the exception, however, of any notice relating to voting by

proxy at a meeting,.

Resolutions requiring special notice

9—(1) Where by any provision of this Act special notice is required of a resolution, the
resolution is not effective unless notice of the intention to move it has been given to the
friendly society concerned at least 28 days before the meeting at which it is moved.

(2) The friendly society concerned shall give its members notice of any such resolution
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at the same time and in the same manner as is required by its rules for notice of the meeting
or, if that is not practicable, shall give them notice (either by advertisement in a newspaper
having an appropriate circulation or in any other mode allowed by the society’s rules) at
least 14 days before the meeting.

{3) If, after notice of the intention to move such a resolution has been given to the
society, a meeting is called for a date 28 days or less after the notice has been given, the
notice is deemed properly given, though not given within the time required,

NOTES

It is clear that in para 5(3) above the expression “section” should be read as “paragraph”.

Commencement. This Schedule was brought into force for the purposes of the meetings and
resolutions of incorporated friendly societies by the Friendly Societies Act 1992 (Commencement No
3 and Transitional Provisions) Order 1993, SI 1993/16 (made under s 126(2) ante); para 7 was
brought into force on 13 September 1993 and paras 1-6, 8, 9 were brought inte force on 1 January
1994 for all remaining purposes by the Friendly Societies Act 1992 (Commencement No 6 and
Transitional Provisions) Order 1993, S| 1993/2213 (made under s 126 (2), {3) ante).

Para 1: Annual general meeting. The rules of an incorporated friendly society must provide
for the calling and holding of meetings and for certain specified matters in relation thereto; see s 5(6),
Sch 3, para 5(3), Table, para 1 L.ante.

Months. See the note to s 27 ante.

Para 2: Notice. As to the service of notices, see 5 113 ante.

Para 3: Guilty of an offence. As to the time Jimir for commencing proceedings, see s 107 ante; as
to offences by bodies corporate, parmerships and unincorporated associations, see s 108 ante; as to the

defence of due diligence, see s 109 ante; and as to the jurisdiction of magistrates’ courts, see s 110 ante.

Summary conviction; standard scale, See the notes to s 18 ante.

Directions. As to the service of directions, see s 113 ante.

Rules of the society. See the note “Annual general meeting” above,

Para 4: Meeting. Sce the note “Annual general meeting” above.

Not less than 14 days’ notice. Cf the note “Not less than 2 months’ previous natice” to s 26 ante.

Newspaper circulating in the areas. This expression is not restricted to a local newspaper but
includes a national newspaper and a newspaper which circulates among a limited class of persons and
not among the public generally; see Re Southern Builders and Contractors (London ) Ltd (1961} Times,
10 October, and R v Westminster Betting Licensing Committee, ex p Peabody Donation Fund { Governors)
[1963]12 QB 750,{1963] 2 AIL ER 544.

Reside. Sece the note “Resident™ to's 110 ante.

Wholly or mainly. The word “mainly” probably means “more than half” though there is nothing
here to indicate by reference 1o what this is to be calculated; of Fawcert Properties Ltd v Buckingham
CC[1961] AC 636 at 669, [1960] 3 All ER 503 at 512, HL per Lord Morton of Henryton. See also
on the meaning of “wholly or mainly” {or “exclusively or mainly”), Re Hatschek’s Patents, ex p
Zerenner [1909) 2 Ch 68; Miller v Ottilie (Owners) [1944] 1 KB 188, [1944] 1 Al ER 277, Franklin
v Gramophone Co Ltd [1948] 1 KB 542 at 555, [1948] 1 All ER 353 at 358, CA per Somervell L}; and
Berthelerny v Neale [1952] 1 Al ER 437, 96 Sol Jo 165, CA.

Para 7: At least 14 days’ notice. The words “at least” indicate that the period allowed is to be
exclusive of the day of service and the day of expiry of the notice; see Rightside Properiies Ltd v Gray
[1975] Ch 72, [1974] 2 All ER 1169, and the other cases cited in 45 Halsbury's Laws (4th edn) para
1133,

See, further, the note “Notice™ to the Friendly Societies Act 1974, s 86 znte.

Not less than three-quarters of the number of the members of the society entitled to
vote, etc. Cf the note to the Friendly Societies Act 1974, s 86 ante.

Para8: Committee of management. For general provisions as to the committee of management,
see s 27, Sch 11 ante,

Secretary. As to the appointment of this officer, see s 28 ante.

Para 9: Practicable. See the note to s 26 ante.

Deemed, See the note 105 8 ante.

Affected members’ resolution. As to the application of para 7 above to an affected members’
resolution on the transfer of engagements by a friendly society, see s 86(2), (9) ante.

Definitions. For “the Commission”, see s 1{1) ante: for “friendly society”, “incorporated friendly
society”, “registered branch” and “registered friendly society”™, see s 116 ante; for “committee of
management”, “notice” and “subscription”, see s 119(1) ante (and note as to “subscription”, para 5(3)
above). Note as to “special resolution”, para 7(1) above, and as to “ballot” and “postal ballot”, para 8(1)
above,

1974 Act. le the Friendly Societies Act 1974 ante; see s 119(1) ante.

Regulations under this Schedule. The Friendly Societies (Proxy Voting) Regulations 1993, SI
1993/2294 (made under para 7(6) zbove). Up to 1 June 1994 no regulations had been made under
para 5(2) above,

For general provisions as to regulations, see s 121 ante.
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SCHEDULE 13

Section 32
AUTHORISATION: SUPPLEMENTARY PROVISIONS

PARTI
APPLICATIONS FOR AUTHORISATION

Preliminary

1.—(1) In this Part of this Schedule “application” means an application by a friendly
society for authorisation and, in refation to any application, “the society” means the friendly
society making the application,

(2) For the purposes of this Part of this Schedule “officer”, in relation to a registered
friendly society, does not inciude a trustee of the society.

Procedure for granting authorisation

2—(1) An application shall be made in such manner as the Commission may specify,
either generally or in any particular case.

(2) Subject to sub-paragraph (3) below, the society must submit to the Commission
such proposals as to the manner in which it proposes to carry on business, such financial
forecasts and such other information as may be required by or in accordance with
regulations made by the Commission with the consent of the Treasury.

(3} Where the application is made under section 33 above the society shall, instead of
submitting the information mentioned in sub-paragraph (2) above, furnish the Commission
with the documents referred to in sub-paragraph {4) below and such other information as
the Commission may request.

{#) The documents referred to in sub-paragraph (3) above are—

(a) astatement by the society, signed by its secretary and certified by its appropriate
actuary or some other independent person acceptable to the Commission, which
describes—

(i) the insurance business carried on by the society in the United Kingdom
immediately before the commencement of section 32 above (and stating,
in relation to each description of insurance business, the class specified in
head A or B of Schedule 2 to this Act into which that description falls); and

{ii} the non-insurance business carried on by it in the United Kingdom at that
time; ,

{(b) where any solvency requirements imposed by or under this Act are applicable
to the society, a statement by the society’s appropriate actuary that, in his
opinion, the society complies with those requirements; and

{c) astatement made jointly by cach member of the committee of management, the
secretary and the chief executive that the affairs of the society are directed in
accordance with the criteria of prudent management and will continue to be so.

(5} The Commission shall decide an application within 6 months of receiving the
information referred to in sub-paragraph (2} above or, in the case of an application under
section 33 above, the documents and other information mentioned in sub-paragraph (3)
above.

3—(1) If on an application the Commission proposes to impose conditions, the
provisions of paragraphs 7 and 8 below shall apply.

(2) I the Commission proposes to refuse to grant authorisation, it shall serve a notice on
the society stating—

(a) that it proposes to refuse to grant authorisation;

(b) the grounds for the proposed refusal; and

(c) that the society may make representations with respect to the proposed refusal
within such period of not less than 28 days as may be specified in the notice and
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that, if the society so requests, the Commission will afford to it an opportunity
of being heard by the Commission within that period.

{3) If the grounds for the proposed refusal include the ground that a person is not a fit
and proper person to hold office in the society, the Commission shall also serve the notice
specified in sub-paragraph (2) above on the person concerned giving him the like right to
make representations and to be heard with respect to his fitness and propriety for office.

(4) If, on an application made by virtue of section 33 above, the grounds for the
proposed refusal include the ground that the Commission is not satisfied that a statement
referred to in paragraph 2(4)(b) or (c} above is accurate, it shall also serve the notice
specified in sub-paragraph (2) above on the person or, as the case may be, each person who
made the statement giving him the like right to make representations and to be heard with
respect to the accuracy of his statement.

{(5) The Commission shall, before reaching a decision on the application, consider any
representations made to it in accordance with sub-paragraph (2), (3) or (4) zbove.

(6) If, on an application for authorisation, the Commission refuses to grant authorisation
it shall serve—

(a) on the society and each of its officers;
{(b) on any other person on whom a notice was served under sub-paragraph (4)
above,

a notice stating the Commission’s decision and the grounds for it.

(7) The non-receipt by an officer or other person of a notice of a matter under this ™

paragraph does not affect the validity of any action on the part of the Commission.

Offences in connection with application

4—-(1) A friendly society which furnishes any information or makes any statement
which is false or misleading in a material particular in connection with an application shall
be guilty of an offence and liable—

(2) on conviction on indictment, to a fine; and
(b) on summary conviction, to a fine not exceeding the statutory maximum.
(2) Any person who knowingly or recklessly furnishes any information or makes any

statement which is false or misleading in a material particular in connection with an
application shall be guilty of an offence and lable—-

(a2} on conviction on indictment, to imprisonment for a term not exceeding two
years or to a fine or both; and
{b) on summary conviction, to a fine not exceeding the statutory maximum.

Terms of authorisation : supplementary

5.~-(1) On granting authorisation to a friendly society the Commission shall send a
copy of the terms of the authorisation—

{a) to the secretary of the society; and
{b) to the central office;

and the central office shall keep a copy of those terms in the public file of the society.

(2) Where the terms of a society’s authorisation are superseded by the grant of
authorisation—

(a) onan application to which section 35 above applies, or
(b) on an application required by a direction under section 39 above,
the central office shall, on placing the copy of the terms of the authorisation on the public

file of the society under sub-paragraph (1) above, indicate on the copy of the previous terms
kept on that file that they have been superseded.

NOTES

Commencement. See the note to s 32 ante.

Para 2: Submit ... such proposals ... and such other information. If it appears to the
Commission that information furnished to it on behalf of the society or, in connection with an
application for authorisation, by or on behalf of an officer of the socicty is false in a material particular,
musleading or inaccurate, the Commission may give a direction under s 40(1) ante; see s 40(3)(¢) ante.
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Carry on business. See the note “Carrying on . ., business” to s 7 ante.

Treasury. See the note to s 1 ante,

Secretary; chief executive. As 1o the appointment of these officers, see s 28 ante.

United Kingdom. See the note to s 14 ante.

Solvency requirements imposed by .. . this Act. See s 48 ante,

Committee of management. For general provisions as to the commitee of management, see
s 27,5ch 11 ante.

Within 6 months of, etc. See the note “Within one month, etc” to s 29 ante.

Para 3: It shall serve a notice. As to the service of notices, see s 113 ante.

Para 4: Furnishes any information, ete. See the note “Submit . . . such proposals . . . and such
other information” above.

False or misleading; knowingly; recklessly. See the notes to s 62 ante.

Material particular. See the note to s 40 ante,

Guilty of an offenice. As to the time limit for commencing proceedings, see s 17 ante; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 ante: as to the
defence of due diligence, see s 109 ante; and as to the jurisdiction of magistrates’ courts, see s 110 ante.

Shall be. ., liable; conviction on indictment; fine; statutory maximum. Sce the notes to
s 31 ante.

Summary conviction. See the note to s 18 ante,

Para 5: Send a copy ... to the central office. As to the form of documents to be sent to the
central office and for the power to prescribe fees for the inspection, etc of documents in the custody of
the central office, see s 114 ante. As to evidence of documents, see s 111 ante.

Public file. See s 104 ante.

Power to modify, ete. See the Introductory Note to Pt IV of this Act ante.

Definitions. For “the Commission™, see s 1(1) ante; for “authorisation”, see s 32(9) ante; for
“friendly society”, see ss 43, 116 ante; as to “class”, see ss 43, 117(3)~(5) ante; for “the criteria of prudent
management”, see s 50 ante; for “the public file”, see s 104 ante; for “insurance business”, see s 117(1),
(2) ante; for “the appropriate actuary”, “the central office”, “commitree of management”, “non-
insurance business” and “officer”, see s 119(1) ante (but note as to “officer” para 1(2) above). Note as to
“application” and “the society”, para 1{1) zbove,

Regulations under this Schedule. The Friendly Societies (Authorisation No 2) Regulations
1993, S11993/2521.

For general provisions as to regulations, see s 121 ante,

PARTII
IMPOSITION OF CONDITIONS AND WITHDRAWAL OF AUTHORISATION

Preliminary
6.—(1) In this Part of this Schedule “the society” means—

(a) in relation to the imposition of conditions on the grant of authorisation, the
friendly society making the application for authorisation; and

(b} in relation to the imposition of conditions on a current authorisation, the
friendly society on whose authorisation the Commission proposes to impose
conditions.

{2) For the purposes of this Part of this Schedule “officer”, in relation to a registered
friendly society, does not include a trustee of the society.

Imposition of conditions

7.—(1) If the Commission proposes to impose conditions, it shall serve on the society
and on each of its officers a notice stating—

(a) that the Commission proposes to impose conditions;

(b) what conditions the Commission proposes to impose;

{c) the grounds for their imposition; and

{d) that the society may make representations with respect to the proposed
imposition of the conditions within such period of not less than 14 days as may
be specified in the notice and that, if it so requests, the Commission will afford
to it an opportunity of being heard by the Commission within that period.

(2) Ifany condition proposed to be imposéd on the society includes a requirement for a
person’s removal from office (whether an office in the society or in any registered branch
of the society), the Commission shall also serve the notice specified in sub-paragraph (1)
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above on the person whose removal is proposed giving him the like right to make
representations and to be heard with Tespect to his proposed removal from office,

(3} The Commission shall, before reaching a decision on whether to inipose conditions

and, if so, what conditions, consider any representations made in accordance with sub-
. paragraph (1) or (2) above.

(4) The Commission may not impose conditions on grounds other than those stated, or
grounds included in those stated, in the notice served by 1t under sub-paragraph (1) above.

(5) Except where paragraph 8 below applies, the Commission shall serve—
(a) on the society and each of its officers; and
(b} on every other person on whom a notice was served under sub-paragraph (2)
above, -

a notice stating its decision and, where it has decided to im

pose conditions, specifying the
conditions and stating the grounds for imposing them.

(6) Where conditions are imposed on an authorisation which is already subject to
conditions, the notice served on the society under sub-paragraph {5) above shall be
accompanied by a statement of all subsisting conditions to which the authorisation is subject
(including any that were otherwise unaffected by the decision); and the Commission shall
send a copy of that staternent to the cenzral office.

8.~~(1) This paragraph applies where the Commission has decided to impose conditions

but proposes to impose conditions different from and more onerous than those stated in the

notice served by the Commission under paragraph 7(1) above

(2) The Commission shall serve on the society and on each of its officers a notice
stating—

(a) what conditions the Commission proposes to impose;

(b) the grounds for their imposition instead of the conditions stated in the notice
under paragraph 7{1) above; and

(c) that the society may make representations with respect to the conditions the
Commission proposes to impose within such period of not less than 7 days as
may be specified in the notice and that, if the soclety so requests, the Commission

will afford to it an opportunity of being heard by the Commission within that
period.

registered branch of the society), the Commission shall also serve the notice specified in
sub-paragraph (2) above on the person whose removal is proposed giving him the like

right to make representations and to be heard with respect to his proposed removal from
office.

{4) The Commission shall, before reaching a decision on whether to impose conditions
different from those stated in the notice served under paragraph 7(1) above and, if so, what

conditions, consider any representations made in accordance with sub-paragraph (2) or (3)
above.

(5} The Commission may not impose conditions on grounds other than those stated, or
grounds included in those stated, in the notice served by it under sub-paragraph (2) above.

{6} The Commission shall serve—

(a) on the society and each of its officers; and

(b) on every other person on whom a notice was served under sub-paragraph (3)
above,

a notice stating its decision and, where it has decided to 1

mpose conditions, specifying the
conditions and stating the grounds for imposing them.

(7) Where conditions are imposed on an authorisation which is already subject to
conditions, the notice served on the society under sub-paragraph (6) above shall be
accompanied by a statement of all subsisting conditions to which the authorisation is subject
(including any that were otherwise unaffected by the decision); and the Commission shall
send a copy of that statement to the central office.

(8) The procedure in this paragraph may be repeated; and on any such repeat references
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in this paragraph to the notice under paragraph 7(1) above shall be construed as reference
to the latest notice under sub-paragraph (2} of this paragraph.

Imposition of conditions on appeal

9.—(1) The modifications of the provisions of paragraphs 7 and 8 above in their
application to the imposition of conditions by the Commission in pursuance of a direction
of an appeal tribunal under section 59 above are as follows.

(2) The notice under paragraph 7(1) above shall be served on the society and the other
persons there specified within the period of 14 days beginning with the date on which the
Commission received notice of the tribunal’s decision under subsection (10) of that section;
and a copy shall also be sent within that period to the tribunal.

(3) The notice under paragraph 7(1) above may specify, as the period within which
representations may be made, a period of not less than 7 days.

(4) If the Commission serves a notice under paragraph 8(2) above on the society and
other persons there specified it shall send a copy of the notice to the tribunal.

Procedure for withdrawing authorisation

10.—(1) Subject to sub-paragraph (6) below, if the Commission proposes to give a
direction under section 40 or section 41 above it shall serve on the society and on each of
its officers a notice stating—

(a) that the Commission proposes to give such a direction;

(b) the grounds for the proposed direction; and

(c) that the society may make representations with respect to the proposed direction
within such period of not less than 14 days as may be specified in the notice and
that, if the society so requests, it will be afforded an opportunity of being heard
by the Commission within that period.

(2) 1fthe grounds for the proposed direction include the ground that a person is not a fit
and proper person to hold office in the society, the Commission shall also serve the notice
specified in sub-paragraph (1) above on the person concerned giving him the like right to
make representations and to be heard with respect to his fitness and propriety for office.

(3} Before reaching a decision on whether to give a direction, the Commission shall
consider any representations made to it in accordance with sub-paragraph (1) or (2) above.

(4) Except where the Commission proposes to impose conditions instead of giving a
direction (in which case paragraphs 7 and 8 above apply), the Commission shall serve on
the socicty and each of its officers a notice stating its decision and, where it has decided to
give a direction, the grounds for the decision. .

(5} The Commission may not give a direction on grounds other than those stated, or
grounds included in those stated, in the notice served under sub-paragraph (1) above.

{6) Sub-paragraphs (1) to (5) above shall not apply in relation to a direction to a friendly
society which is given at the request of the society or under section 40(2) or (3)(g) above;
but the notice of any such direction sent to the secretary of the society shall state the grounds
on which it is given. .

11.—(1) On giving a direction in relation to a friendly society under section 40 or 41
above the Commission shall—

(a) publish notice of it in one or more of the London, Edinburgh and Belfast
Gazettes, and in any such other ways as the Commission considers appropriate
for notifying the public;

(b} send a copy of it to the secretary of the society concerned and to the central

office;

fc) where it relates only to part of the business covered by the society’s authorisation,
send a copy of the terms of the authorisation, after taking account of the
direction, to the secretary of the society and to the central office.

(2) The central office— .

(a) shall keep the copy of a direction sent to it under sub-paragraph (1)(b} above on
the public file of the society;
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(b) where 2 copy of the terms of the society’s authorisation is sent to it under sub-
paragraph (1)(c) above, shall keep the copy on the public file of the society.

Non-receipt of notice by officer

12, The non-receipt by an officer of a friendly society or registered branch of a notice of
a matter does not affect the validity of any action on the part of the Commission.

NOTES

Commencement. See the note to s 32 ante.

Para 6: Imposition of conditions. See ss 34, 36 ante. If an authorisation was subject to conditions
and it appears to the Commission that the society has not complied with a condition, the Commission
may give a direction under s 40(1) ante; sec s 40(3){(d) ante.

Para 7: It shall serve. . . a notice. As to the service of notices, see s 113 ante.

Not less than 14 days. Cf the note “Not less than 2 months’ previous notice” to s 26 ante.

Send a copy. .. to the central office. As to the form of documents to be sent to the central office
and for the power to presctibe fees for the inspection, etc of documents in the custody of the central
office, see s 114 ante. As to evidence of documents, see s 111 ante.

Para 9: 14 days beginning with, etc. See the note *14 days commencing with, etc” to s 44 ante.

Para 10: Secretary. As to the appointment of this officer, see 5 28 ante,

Para 11: Considers appropriate. See the note “Thinks fit” to s 4 ante.

Public. Sce the note to s 63 ante.

Public file. See s 104 ante.

Power to modify, etc. See the Introductory Note to Pt IV of this Act ante.

Definitions, For “the Commission™, see s (1) anie; for “authorisation”, see s 32(9) ante; for “the
public file”, see s 104 ante; for “friendly society”, “registered branch” and “registered friendly society”,
see s 116 ante; for “the central office”, “notice” and “officer” (but note as to “officer” para 6(2) abovejn,
see 5 119(1) ante. Note as to “the sociery”, para 6(1) above.

SCHEDULE 14

Section 72
AUDITORS: APPOINTMENT, TEN URE, QUALIFICATIONS AND
REMUNERATION
Appointment

1.—(1) The first auditors of a friendly society or registered branch may be appointed
by the committee of management of the society or branch at any time before the first
general meeting of the society or branch following the end of its initial financial year; and
auditors 5o appointed shall hold office until the conclusion of that mecting.

(2) If the committee of management fails to exercise its powers under sub-paragraph (1)
above, those powers may be exercised by the society or branch in general meeting.

2. The committee of management, or the society or branch in general meeting, may fill
any casual vacancy in the office of auditor; but while any such vacancy continues, the
surviving or continuing auditor or auditors (if any) may act.

3.—(1) If at any annuai general meeting of a friendly society or registered branch no
auditors are appointed or re-appointed, the Commission may appoint a person to fill the
vacancy; and the society or branch shall, within one week of the power of the Commission
becoming exercisable, give it notice of that fact.

{2) If a society or branch fails to give the notice required by sub-paragraph (1} above,
the society or branch shall be guilty of an offence and liable on summary conviction—

(a) toa fine not exceeding level 3 on the standard scale; and
(b) in the case of a continuing offence to an additional fine not exceeding one-tenth
of that level for every day during which the offence continues.

Eligibiliry for appointment

4—(1) Subject to paragraph 7 below, a person is eligible for appointment as the auditor
of a friendly society or registered branch only if he—

(a) isa member of a recognised supervisory body; and
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(b) is not ineligible for the appointment under the rules of that body.

(2) An individual or a firm may be appointed as auditor of a friendly society or
registered branch.
(3) In this Schedule—
“firm” means 2 body corporate or a partnership; and
“recognised supervisory body” means a body which is a recognised supervisory body
for the purposes of Part II of the Companies Act 1989 or Part [l of the
Companies (Nozthern Ireland) Order 1990.

5—(1) A person is ineligible for appointment as an auditor of a friendly society or a
registered branch of the society under this Schedule if he is— :

(a) an officer or employee of the friendly society or any registered branch of the
society
(b) a partner or employee of such a person or a partnership of which such a person
is a partner,
or, in the case of an incorporated friendly society, if he is ineligible by virtue of section
27(1)(a) or (b) of the Companies Act 1989 or Article 20(1) of the Companies (Northern
Ireland) Order 1990 for appointment as company auditor of a subsidiary of the society or
of a body jointly controlled by the society and some other person.

(2) For this purpose an auditor of a friendly society or branch shall not be regarded as
an officer or employee of the society or branch.

(3) A person is also ineligible for appointment as auditor of a friendly society or branch
if there exists between him or any associate of his and the society or branch or, if it is an
incorporated friendly society, any of its subsidiaries, a connection of any such description as
may be specified by regulations made by the Commission.

(4} In this paragraph “associate” has the meaning given by section 52 of the Companies
Act 1989 or Article 54 of the Companies (Northern Ireland) Order 1990.

Appointment of partnerships

6.—(1) The following provisions apply to the appointment as auditor under this
Schedule of a partnership constituted under the law of England and Wales or Northern
Ireland, or under the law of any other country or territory in which a partnership is not a
legal person.

(2) The appointment is (unless a contrary intention appears) an appointment of the
partnership as such and not of the partners.

(3) Where the partnership ceases, the appointment shall be treated as extending to—

(a) any partnership which succeeds to the practice of that partnership and is eligible
for the appointment; and

(b) any person who succeeds to that practice having previously carried it on in
partnership and is eligible for the appointment.

(4) For this purpose a partnership shall be regarded as succeeding to the practice of
another partnership only if the members of the successor partnership are substantiaily the
same as those of the former partnership; and a partnership or other person shall be regarded
as succeeding to the practice of a partnership only if it or he succeeds to the whole or
substantially the whole of the business of the former partnership.

(5) Where the partnership ceases and no person succeeds to the appointment under sub-
paragraph (3) above, the appointment may with the consent of the recognised supervisory
body be treated s extending to a partnership or other person eligible for the appointment
who succeeds to the business of the former partnership or to such part of it as is agreed by
the body shall be treated as comprising the appointment.

Cases i which auditor need not be a member of a recagnised supervisory body
7.—(1) A person who is not a member of a recognised supervisory body may be an
audiror of a registered friendly society if—--

{a) its receipts and payments in respect of the preceding financial year did not, in
the aggregate, exceed £5,000; and
(b} the number of its members at the end of that year did not exceed 500; and
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{c) the value of its assets at the end of that year did not, in the aggregate, exceed
£5,000; and

(d) itisnota collectihg society.

{2) A person who is not a member of recognised supervisory body may be an auditor
of a registered branch if—

(a) the conditions mentioned in sub-paragraph (1)(a), (b} and (c) above are satisfied;
and

{b} itis nota branch of a collecting society.

{3) A person who is not a member of a recognised supervisory body may also be an
auditor of a registered branch ifi—

(a} the conditions mentioned in sub-paragraph (1)(a) and (b} and sub-paragraph
(2)(b) above are satisfied: and

(b} at the end of the preceding financial year at least 75 per cent of its assets had been
transferred to the society of which it is a branch or to another registered branch
of that society for the purpose of being invested, in accordance with the 1974
Act, by that society or other branch, and the value of its assets not so transferred
did not, in the aggregate, exceed £5,000; and

(c) anauditor of the society or branch to which the assets were transferred must be
a member of a recognised supervisory body.

(4) Regulations made by'the Commission, with the consent of the Treasury, may—

(a) substitute for any sum or number for the time being specified in sub-paragraph
(1) above, or for any sum or percentage for the time being specified in sub-
paragraph (3) above, such sum, number or percentage as may be specified in the
regulations; and

(b) prescribe what receipts and payments of 2 body shall be taken into account for
the purposes of those sub-paragraphs.

(3) A registered friendly society or registered branch which, by virtue of this paragraph,
may appoint a person who is not a member of a recognised supervisory body as an auditor
mn respect of any financial year is in this Schedule referred to as an exempt society or, as the
case may be, an exempt branch, in respect of that financial year.

(6} Subject to any direction given by the Commission under sub-paragraph (7) below,
asociety or branch which in respect of any financial year is an exempt society or, as the case
may be, an exempt branch shall in respect of that year appoint—

(a) one or more qualified auditors; or
{b) two or more persons who are not qualified auditors,

to audit its annual accounts for that year.

(7) The Commission may give a direction in the case of any particular society or branch
which is an exempt society or branch in respect of any financial year that sub-paragraph

(4) above shall apply to it in respect of that year as if it were not an exempt society or
branch,

Effect of ineligibility

8.—(1) No person shall act as an auditor under this Act if he is ineligible for appointment
to the office.

(2) If during his term of office an auditor appointed under this Schedule become
ineligible for appointment to the office, he shall thereupon vacate office and shall forthwith
give notice in writing to the society concerned that he has vacated it by reason of
ineligibility.

(3) A person who acts as auditor under this Act in contravention of sub-paragraph (1)
above, or fails to give notice of vacating his office as required by sub-paragraph (2) above,
1s guilty of an offence and Hable—

(3) on conviction on indictment, to a fine; and

(b) on summary conviction, to a fine not exceeding the statutory maximum and, in
the case of a continuing offence, to an additional fine not exceeding one-tenth of
the statutory maximum for every day doring which the offence continues.

(4) In proceedings against a person for an offence under this paragraph it is a defence for
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him to show that he did not know and had no reason to believe that he was, or had become,
ineligible for appointment.

Power of Commission to require second audit

9,—(1) Where a person appointed auditor under this Schedule was, for any part of the
period during which the audit was conducted, ineligible for appointment to that office, the
Commission may direct the friendly society or registered branch concerned to retain a
person eligible for appointment as auditor under this Schedule—

{a) toaudit the relevant accounts again; or
(b) to review the first audit and to report (giving his reasons) whether a second
audit is needed;
and the society or branch shall comply with such a direction within 21 days of its being
given.

(2} If a second audit is recommended, the society or branch shall forthwith take such
steps as are necessary to comply with the recommendation.

(3) Where a direction is given under this paragraph, the Commission shall send a copy
of the direction to the central office; and the society or branch shall within 21 days of
receiving any report under sub-paragraph (1)(b) above send a copy of it to the central
office.

(4) Any statutory or other provisions applying in relation to the first audit shall apply,
so far as practicable, in relation to a second audit under this paragraph.

(5) If a society or branch fails to comply with the requirements of this paragraph, it is
guilty of an offence and liable on summary conviction to a fine not exceeding level 5 on
the standard scale : and in the case of a continuing offence to an additional fine not exceeding
one-tenth of that level for every day during which the offence continues,

(6) A direction under this paragraph is, on the application of the Commission,
enforceable by injunction or, in Scotland, by an order under section 45 of the Court of
Session Act 1988.

(7) If a person accepts an appointment, or continues to act, as an auditor under this Act
at a time when he knows he is ineligible, the society concerned may recover from him any
costs incurred by it in complying with the requirements of this paragraph.

Removal of auditors

10.—(1) A friendly society or registered branch may by ordinary resolution in general
meeting remove an auditor before the expiration of his term of office, notwithstanding
anything in any agreement between it and him.

(2) Where such a resolution is passed, the society or branch shall within 14 days give
notice of that fact to the central office. )

(3} Ifa friendly society or branch fails to give the notice required by sub-paragraph (2)
above, it shall be guilty of an offence and liable on summary conviction to a fine not
exceeding level 3 on the standard scale and in the case of a continuing offence to an
additional fine not exceeding one-tenth of that level for every day during which the offence
continues. )

(4) Nothing in this paragraph is to be taken as depriving a person removed under it of -
compensation or damages that may be payable to him in respect of the termination of his
appointment as auditor or of any appointment terminating with that as auditor.

(5) An auditor of a friendly society or registered branch who has been removed has, not
withstanding his removal, the rights conferred by section 75 above in relation to any
general meeting of the society or branch at which—

(a) his term of office would otherwise have expired; ot
(b) it is proposed to fill the vacancy caused by his removal,

Rights of auditors who are removed or not re-appointed

11.—(1) Special notice is required for a resolution at a general meeting of a friendly
society or registered branch— T
(a) removing an auditor before the expiration of his term of office; or
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(b} appointing as auditor a person other than a retiring aunditor.

{2) On receipt of notice of such an intended resolution the friendly society or branch
shall forthwith send a copy of it to the person proposed to be removed or, as the case may
be, to the person proposed to be appointed and to the retiring auditor.

(3) The auditor proposed to be removed or (as the case may be) the retiring auditor
may make with respect to the intended resolution representations in writing to the society

or branch (not exceeding a reasonable length) and request their notification to members of
the society.

(4} The society or branch shall (unless the representations are received by it too late for
it to do so)—

(a) in any notice of the resolution given to members of the society or branch, state
the fact of the representations having been made;;

(b) include in or with any such notice a copy of the representations; and

(c) make copies of them available to members at the meeting at which the resolution
is to be moved. :

(5) If notice of any such'representations is not given as required by sub-paragraph (4)
above because received too late or because of the default of the society or branch, the
auditor may (without prejudice to his right to be heard orally} require that the
representations be read out at the meeting.

(6) The steps required by sub-paragraphs (4) or (5) above need not be taken if, on the

application of the society or branch or of any other person claiming to be aggrieved, the
court is satisfied that the rights conferred by this paragraph are being abused to secure
needless publicity for defamatory matter; and the court may order the costs of the society
or branch on the application to be paid in whole or in part by the auditor, notwithstanding
that he is not a party to the application.

Resignation of auditors

12—(1) An auditor of a friendly society or registered branch may resign his office by
depositing a notice in writing to that effect at the society’s registered office.

(2) The notice is not effective unless it is accompanied by the statement required by
paragraph 14 below.

(3) An effective notice of resignation operates to bring the auditor’s term of office to an
end as of the date on which the notice is deposited or on such later date as may be specified
in it

{4) The society or branch shall within 14 days of the deposit of a notice of resignation
send a copy of the notice to the central office.

(5) 1f default is made in complying with sub-paragraph (4) above, the society or branch
is guilty of an offence and liable—

{a) on conviction on indictment, to a fine; and

(b} on summary conviction, to a fine not exceeding the statutory maximum and in
the case of a continuing offence, to an additional fine not exceeding one-tenth of
the statutory maximum for every day during which the offence continues,

Rights of resigning auditors

13.—(1) This paragraph applies where an auditor’s notice of resignation is accompanied
by a statement of circumstances which he considers should be brought to the attention of
members or creditors of the society or branch.

(2) He may deposit with the notice a signed requisition calling on the committee of
management of the society or branch forthwith duly to convene an extracrdinary general
meeting of the society or branch for the purpose of receiving and considering such
explanation of the circumstances connected with his resignation as he may wish to place
before the meeting.

(3} The society or branch shall, at the request of the auditor (unless the statement is
received too late to comply)—

{a) in any notice of the meeting convened on his requisition or of any general
meeting at which his term of office would otherwise have expired or at which
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it is proposed to fill the vacancy caused by his resignation, state the fact that the
statement has been made;

(b} include in or with that notice a copy of a statement in writing by him (not
exceeding a reasonable length) of the circumstances connected with his
resignation; and

" {c) make copies of the statement available to members at any such meeting.

(4) If the committee of management does not within 21 days from the date of the
deposit of 2 requisition under this paragraph proceed duly to convene a meeting for a day
not more than 28 days after the date on which the notice convening the meeting is given,
every member of the committee who failed to take all reasonable steps to secure that a
meeting was convened as mentioned above is guilty of an offence and liable—

(a) on conviction on indictment, to a fine; and
(b) on summary conviction. to a fine not exceeding the statutory maximum.

(5} Ifnotice of the statement mentioned above is not given as required because received
too late or because of the default of the society or branch, the auditor may (without
prejudice to his right to be heard orally) require that the staternent be read out at the
meeting in question.

(6) The steps required by sub-paragraphs (3) and (5) above need not be taken if, on the
application of the society or branch or of any other person who claims to be aggrieved, the
court is satisfied that the rights conferred by this paragraph are being abused to secure
needless publicity for defamatory matter; and the court may order the costs of the society
or branch on such an application to be paid in whole or in part by the auditor,
notwithstanding that he is not a party to the application.

(7) An auditor who has resigned has, notwithstanding his resignation, the rights
conferred by section 75 above in relation to any such general meeting of the society or
branch as is mentioned in sub-paragraph (3) above; and in such a case, the references in that
section to matters concerning the auditors as auditors shall be construed as references to
matters concerning him as a former auditor.

Statement by person ceasing to hold office

14.-~(1) Where an auditor of a friendly society or registered branch ceases for any
reason to hold office, he shall deposit at the registered office of the society or branch
concerned—

(a) astatement of any circumstances connected with his ceasing to hold office which
he considers should be brought to the attention of the members or creditors of
the society or branch; or

(b) if he considers that there are no such circumstances, a statement that there are
none.

(2) In a case falling within sub-paragraph (1)(a) above it shall also be the duty of the
auditor, unless he receives notice of an application under sub-paragraph (4) below before
the end of the period of 21 days beginning with the day on which he deposited the
statement, to send the central office a copy within a further 7 days.

(3) In the case of resignation, the statement shall be deposited along with the notice of
resignation; in the case of failure to seek re-appointment, the statement shall be deposited
not less than 14 days before the end of the time allowed for next appointing auditors; in
any other case, the statement shall be deposited not later than the end of the period of 14
days beginning with the date on which he ceases to hold office.

(4) If the statement is of circumstances which the auditor considers should be brought
to the attention of the members or creditors of the society or branch, the society shail
within 14 days of the deposit of the statement either—

(a) send a copy of it to every member who is, when the statement is deposited,
entitled to vote at a meeting of the society or branch; or

. {b} apply 1o the court.

(5) The society or branch shall if it applies to the court notify the auditor of the
application.

(6) If the court is satisfied that the auditor is using the statement to secure needless
publicity for defamatory matter—
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{a) it shall direct that copies of the statement need not be sent out; and

(b) it may further order the costs of the society or branch on the application to be
paid in whole or in part by the auditor, notwithstanding that he is not 2 party o
the application;

and the society or branch shall within 14 days of the court’s decision send to the persons
mentioned in sub-paragraph (4)(a) above a statement setting out the effect of the order.

(7) If the court is not so satisfied, the society or branch shall within 14 days of the court’s
decision—

{a) send copies of the statemnent to the persons mentioned in sub-paragraph (4)(a)
above; and
(b) notify the auditor of the court’s decision;

and the auditor shall within 7 days of receiving such notice send a copy of the statement to
the central office.

Qffences of failing to comply with paragraph 14

15.—(1) If a person ceasing to hold office as auditor fails to comply with paragraph 14
above, he 1s guilty of an offence and liable—

(z) on conviction on indictment, to a fine; and
(b) on summary conviction, to a fine not exceeding the statutory maximum.

{2) If a society or branch makes default in complying with paragraph 14 above, it is
guilty of an offence and liable—

{a) on conviction on indictment, to a fine, and

{b) on summary conviction, to a fine not exceeding the statutory maximum and in
the case of a continuing offence, to an additional fine not exceeding one-tenth of
the statutory maximum for every day during which the offence continues.

Remuneration of anditors

16.—(1} The remuneration of auditors appointed by a friendly society or registered
branch in general meeting shall be fixed by the society or branch in general meeting or in
such manner as the society or branch in general meeting may determine.

{2) The remuneration of auditors appointed by the committee of management or the
Commission shall be fixed by the committee of management or the Commission as the
case may be.

(3) There shall be stated in a note to the annual accounts of the society or branch the
amount of the remuneration of the auditors in their capacity as such.

{(4) For the purposes of this paragraph “remuneration” includes sums paid in respect of
expenses.

(5) This paragraph applies in relation to benefuts in kind as to payments in cash, and in
relation to any such benefit references to its amount are to its estimated money value.

{6) The nature of any such benefit shall also be disclosed.

Remuneration of auditors or their associates for non-audit work

17—(1) The Commission may make provision by regulations for securing the
disclosure of the amount of any remuneration received or receivable by auditors appointed
under this Schedule or their associates in respect of services other than those of audirors in
their capacity as such.

(2) The regulations may-—

(a) provide that “remuneration” includes sums paid in respect of expenses;

(b) apply in relation to benefits in kind as to payments in cash, and in relation to
any such benefit require disclosure of its nature and its estimated money value;

(c) define “associate” in relation to an auditor; and

(d) require the disclosure of remuneration in respect of services rendered to
subsidiaries.

(3} The regulations may require the auditors to disclose the relevant information in
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their report or require the relevant information to be disclosed in a note to the accounts of
the society or branch and require the auditors to supply the committee of management of
the society or branch with such information as is necessary to enable that disclosure to be
made.

NOTES

Commencement. This Schedule, except para 7, was brought into force on 13 January 1993 for
the purposes of the auditors of incorporated friendly societies by the Friendly Societies Act 1992
(Commencement No 3 and Transitional Provisions) Order 1993, SI 199316 {made under 5 126(2)
ante). Para 17 was brought into foree for all remaining purposes and para 7(4) was brought into force
on 13 September 1993 by the Friendly Societies Act 1992 (Commmencement No 6 and Transitional
Provisions) Order 1993, SI 19932213 (made under s 126(2), (3} ante). The entire Schedule, except
for para 7, was brought into force for all remaining purposes and para 7(1)~(3), (5)~(7) were brought
into force on 1 January 1994 by SI 1993/2213.

General Note. See the General Note to s 69 ante,

Para 1 : Committee of managetent, For general provisions as to the committee of management,
sees 27, 5ch 11 ante.

Initial financial year. As to the initial financial year of a friendly society, see s 118(2) ante.

Para 3: Annual general meeting. For provisions as to annual general meetings, see 5 30, Sch 12,
paras 1-3 ante.

Within one week of, etc. C{the note “Within 7 days of, etc” to s 18 ante.

Gauilty of an offence. As to the time limir for commencing proceedings, see s 107 ante; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 ante; as to the
defence of due diligence, see s 109 ante; and as to the jurisdiction of magistrates’ courts, see s 110 ante.

Summary conviction; standard scale. See the notes tos 18 ante.

Every day during which the offence continues. See the note to s 20 ante.

Para 4: Individual. See the note to s 75 ante.

Body corporate, See the note “Bodies corporate” to s 7 ante.

Para 5: Person. Cfthe notetos 1 ante.

Para 6: England; Wales. See the note to s 23 ante.

Para 7: Treasury. See the note to s 1 ante,

Annual accounts. See ss 69, 70 ante.

Direction. As to the service of directions, see s 113 ante.

Para 8: Forthwith. A provision to the effect that a thing must be done “forthwith” or
“immediately” means that it must be done as scon as possible in the circurnstances, the nature of the
act to be done being taken into account; see Re Southam, ex p Lamb (1881) 19 Ch D 169 at 173,
[1881-5] All ER Rep 391, CA; Re Muscoviich, ex p Muscovitch [1939] Ch 694 at 697, 698, [1939] 1
All ER 135 at 139, CA; and Sameen v Abeyewickrema {1963] AC 597, [1963] 3 All ER 382, PC.
Provided, however, that no harm is done, “forthwith” means “at any reasonable time thereafter”, and
in the absence of some detriment suffered by the person affected failure to act “forthwith” does aot
invalidate the action taken: see Hillingdon London Borough v Cutler [1968] 1 QB 124,[1967] 2 Al ER
361, CA; and see also R v Secretary of State jor Social Services, ex p Child Poverty Action Group [1987]
1 All ER 1047,{1989] 3 WLR 1116, CA. See, further, 45 Halsbury's Laws (4th edn) para 1148 and 2
Words and Phrases {3rd edn) 272-274.

Give notice. As to the service of notices, see s 113 ante.

Writing. See the note “Written™ to s 17 ante.

Is ... liable; conviction on indictment; fine; statutory maximum. See the notes to s 31
ante.

It is a defence, ete. See the note “It shall be a defence, et¢” to s 109 ante.

Know. Cf the note “Knowingly” to 5 62 ante.

Reason to believe. [t is submitted that these words require not only that the person in question
has reason to believe but also that he does actually believe; see R » Banks [1916] 2 KB 621, [1916-17]
All ER Rep 356, and R v Harrison [1938] 3 All ER 134, 159 LT 95; and see also Nakkuda Ali v
Jayarame[1951] AC 66, PC.

The existence of the reason to believe and of the belief founded on it is ultimately a question of fact
to be tried on cvidence and the grounds on which the person acted must be sufficient to induce in 2
reasonable person the required belief; see in particular, McArdle v Egan (1933) 150 LT 412, [1933]
Al ER Rep 611, CA; Nakkuda Ali v Jayaraine above, Registrar of Restrictive Trading Agreements v W
H Smith & Son Ltd [1969] 3 All ER 1065 at 1070, {1969] 1 WLR 1460 at 1468, CA per Lord
Denning MR, and IRC v Rossminster Ltd [1980] AC 952, [1980] 1 AlL ER 80 at 84, 92, 103, 104, HL.

Para 9: Within 21 days of| etc. See the note “Within 7 days of, etc” to s 18 ante.

Shall send a copy. . . to the central office. As to the form of documents to be sent to the central
office and for the power to prescribe fees for the inspection, etc of documents in the custody of the
central office, see s 1 14 ante. As to evidence of documents, see 5 111 ante.

Practicable, Sce the note to s 26 ante. '

Para 11: Special notice. As to resolutions requiring special notice, see s 30, Sch 12, para 9 ante,

Para 12: Registered office. The memorandum of an incorporated friendly society must specify
the address of its registered office; see s 5(6), Sch 3, para 4(1)(c} ante.
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Para 13: 28 days after, etc. Asa general rule the effect of defining a period in such a manner is to
exclude the day on which the event in question occurs; see 45 Halsbury’s Laws {4th edn) para 1127.

Para 14: 21(14) days beginning with, etc. See the note “14 days commencing with, etc” to s 44
ante,

Para 17: Their report. As to the auditors’ report, see s 73 ante.

Power to modify, etc. See the Introductory Note to Pt VI of this Act ante.

Definitions. For “the Commission”, see s 1{1) ante; for “jointly controlled body™ and “subsidiary”,
see s 13(9) ante; for “friendly society”, “incorporated friendly society”, “registered branch” and
“registered friendly society”, see s 116 ante; for “financial year”, see s 118 ante: for “the central office”,
“collecting society”, “committee of management”, “the court”, “notice”, “notification”, “notify”,
“officer”, see s 119(1) ante. Note as to “firm” and “recognised supervisory body”, para 4(3) above; as to
“associate”, para 5(4) above; as 1o “exempt sociery” and “exempt branch”, para 7(5) above; as to
“remuneration”, para 16(4) above; and as to “associate”, para 17(2) above,

Companies Act 1989, Pt I1, s5 27(1)(a), (b}, 52. See Vol 8, title Companies. For the meaning of
“recognised supervisory body”, see s 30(5) of, and Sch 11 to, that Act.

Companies (Northern Ireland) Order 1990. SI 1990/593 (NI 5).

1974 Act. Ie the Friendly Societies Act 1974 ante; see s 119(1) ante.

Court of Session Act 1988, 1988 ¢ 36; not printed in this work.

Regulations under this Schedule. Up to 1 June 1994 no regulations had been made under paras
5(3), 7(4) or 17 above.

For general provisions as to regulations, see s 121 ante.

. SCHEDULE 15
Section 85
AMALGAMATIONS, TRANSFERS OF ENGAGEMENTS AND CONVERSION:
SUPPLEMENTARY
PARTI ™

PROVISION OF INFORMATION TO MEMBERS

Statements relating to amalgamations and transfers
1L.—(1) A friendly society which desires—

(2) toamalgamate under section 85 above; or
(b) to transfer its engagements to any person, or to undertake to fulfil the
engagements of another friendly society, under section 86 above;

shall, subject to sub-paragraph (2) below, send a statement concerning the matters specified
in paragraph 2 below to every member entitled (when the statements are sent) to vote on
any resolution required by section 85, 86 or 90.

(2) Sub-paragraph (1) above does not apply, in the case of a friendly society desirous of
undertaking to fulfil another society's engagements, where the Commission has consented

under section 86(3)(b) or 90{2)(b) above to its proceeding by resolution of the committee
of management.

(3) The statement referred to in sub-paragraph (1) above shall be sent so as to arrive no
later than 14 days (or such longer period as the rules may require for notice of any
resolution required by section 85, 86 or 90 above) before—

{a) the meeting at which any such resolution is to be moved; or

(b) where proxy voting is permitted, such earlier date as may be specified by the
society, under its rules, as the final date for the receipt of instruments appointing
proxies to vote at the meeting.

{(4) If it appears to the Commission that it is impractical to include the summary
mentioned in paragraph 2{1){d) below in the statement referred to in sub-paragraph (1)
above, the Commission may direct that the summary shall be sent separately from that
staternent within such period as the Commission may specify in the direction.

2—(1) The matters of which a statement required by paragraph 1 above is to give
particulars are the following, namely—

(2) the financial position of the society and that of every other society or person
participating int the amalgamation or transfer;

(b) any interest of the members of the committee of management of the society in
the amalgamation or transfer;
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{c) the compensation or other consideration (if any) proposed to be paid to or in
respect of—
(i) the members of the committee of management or other officets of the

society; and
(ii) the officers of every other society or person participating in the

amalgamation or transfer;
(d) in the case of a transfer, a summary of any actuary’s report which the society is
directed to furnish to the Commission under section 88 above; and
(¢) any other matter which the Commission requires in the case of the particular
amaigamation or transfer.
(2) No statement shall be sent unless its contents, so far as they concern the matters
specified in this paragraph, have been approved by the Commission.

Statements relating to conversion of society into company

3.—(1) A friendly society which desires to convert into a company under section 91
above shall send a statement concerning—
(a) such matters as may be prescribed in regulations made by the Commission with

the consent of the Treasury; and
(b) such other matters as may be required by the Commission in the case of the

particular conversion;

to every member entitled (when the statements are sent) to vote on any resolution required
by subsection (2} of that section. )

(2) Regulations under sub-paragraph (1) above may include among the prescribed
matters any alternatives to a proposed conversion which may be available.

4, The statement referred to in paragraph 3 above shall be sent so as to arrive no later
than 14 days (or such longer period as the rules may require for notice of any resolution
required by section 91 above) before—

(a) the meeting at which any such resolution is to be moved; or
(b) where proxy voting is permitted, such earlier date as may be specified by the
society, under its rules, as the final date for the receipt of instruments appointing

proxies to vote at the meeting;
but no such statement may be sent unless its contents, so far as they concern the matters
mentioned in that paragraph, have been approved by the Comumission.

PARTII
CONFIRMATION BY COMMISSION

\

Applications for confirmation
5—(1) Anapplication by a friendly society for confirmation by the Commission—

(a) of an amalgamation under section 85 above,
{b) of a transfer of engagements of a friendly society under section 86 above, or
{¢) of the conversion of a friendly society into a company under section 91 above,

shall be made in such manner as may be prescribed, with respect to applications under that
section, in regulations made by the Commission with the consent of the Treasury.
(2) An application for confirmation of arr amalgamation shall be made jointly by the
friendly societies concerned.
6.—~—(1) Where a friendly society applies for confirmation of an amalgamation, transfer
or conversion, it shall publish a notice of the application—
(a) in one or more of the London Gazette, the Edinburgh Gazette or the Belfast
Gazette, as the Commission directs, and,
(b) if it so directs, in one or more newspapers.
{2} The notice shall-—
(a) state that any interested party-has the right to make representations to the
Commission with respect to the application;
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(b) specify a date determined by the Commission before which any written
representations or notice of a person’s intention to make oral representation
must be received by the Commission: and

{c) specify a date determined by the Commission as the day on which it intends to
hear any oral representations.

(3) Where a friendly society participating in a transfer is required under section 88
above to furnish an actuary's report, the society shall publish a notice in the manner
required by sub-paragraph (1) above—

{a) stating that such a report has been obtained;

(b} stating the addresses of the offices of the society at which copies of the report
shall be available for inspection for a period of not less than 21 days beginning
with the date of the first publication of the notice; and

{c) containing such particulars of any other matter relating to the report which the
Commission requires in the case of the transfer in question,;

and such a society may include the notice required by this sub-paragraph in the notice
required by sub-paragraph (1) above.

7. After the date specified in the notice in pursuance of paragraph 6(Z)(b) above, the
Commission shall—

{a) determine the time and place at which oral representations may be made;

(b) give notice of that determination to the friendly society applying for
confirmation and to any persons who have give notice of their intention to
make oral representations; and

(c) send copies of any written representations received by the Commission to that
society;

and the Commission shall allow that society an Opportunity to comment on the written
representations (whether at 2 hearing or in writing) before the expiration of such period as
the Commission specifies in a notice to the society.

Confirmation by Commission: General

8.—(1) Where an application is duly made for confirmation by the Commission of an
amalgamation, transfer of engagements or conversion, the Commission shall confirm the
amalgamation, transfer or conversion unless it is precluded from doing so by any of the
following provisions of this Schedule.

(2) If it appears to the Commission, in relation to any amalgamation or transfer of
engagements, that there is a substantial risk that the successor society or the person taking
the transfer will not be able lawfully to carry out the engagements to be transferred to it
under section 85(4) or 86(5) above, the Commission—

{a) shall not confirm the amalgamation or transfer; and
(b) where it has confirmed the amalgamation or transfer, shall, by notice to the
central office, withdraw its confirmation;

but it may not withdraw its confirmation on or after the transfer date for the amalgamation
or transfer,

(3) For the purposes of sub-paragraph (2) above, the Commission may have regard to
any requirements of the law of a country or territory outside the United Kingdom which
appear to the Commission to be relevant,

9.—(1) Subject to sub-paragraph (3) below, the Commission shall not confirm an
amalgamation or transfer if it considers that—

{a) some information material to the members’ decision (including any decision on
anaffected members' resolution under section 86 above) about the amalgamation
or transfer was not made available to all the members eligible to vote;

(b) the vote on any resolution approving the amalgamation or transfer does not
represent the views of the members eligible to vote; or

(c) some relevant requirement of this Act or the rules of any friendly society
participating in the amalgamation or transfer was not fulfilled or not fulfilled as
regards that society.

(2) Subject tosub-paragraph (3) below, the Commission shall not confirm the conversion
of a society if it considers that—
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(2) some information material to the members’ decision about the conversion was
not made available to all the members eligible to vote;
(b) the vote on any resolution approving the conversion does not represent the

views of the members eligible to vote;

(c) there is a substantial risk, in the case of conversion into a company which will
require to be authorised under Part [ of the Insurance Companies Act 1982, that
the company will not be so autharised; or

(d) some relevant requirement of this Act or the rules of the society was not fulfilled.

(3) The Commission shall not be precluded from confirming an amalgamation, transfer
or conversion by virtue only of the non-fulfilment of some relevant requirement of this
Act or the rules of a friendly society if it appears to the Commission that it could not have
been material to the members' decision about the amalgamation, transfer or conversion
and the Commission gives a direction that the failure is to be disregarded for the purposes
of this paragraph.

10.—(1) Where the Commission would be precluded—

(a) from confirming an amalgamation or transfer by reason of any of the defects
specified in paragraph 9(1) above, or

(b) from confirming a conversion by reason of any of the defects specified in
paragraph 9(2) above,

it may give to any friendly society participating in the amalgamation or transfer or, as the
case may be, to the society proposing to converta direction under sub-paragraph (2) below.

(2) A direction under this sub-paragraph is a direction requiring a friendly society—

{a) to take such steps to remedy the defect or defects, including the calling of 2
further meeting, as are specified in the direction; and

(b) to furnish the Commission with evidence that those steps have been taken;
and if the Commission is satisfied that the steps have been taken and the defect or defects
has or have been substantially remedied, the Commission shall confirm the amalgamation,
transfer or conversion.

Confirmation of amalgamations
11, The Commission shall not confirm an amalgamation unless it is satisfied—-
(a) that the successor society will beable to carry on the business of the amalgamating
societies in the United Kingdom without authorisation under section 32 above;

or :
(b) that there is no substantial risk that the successor society will not be granted such

authorisation under that section as will permit it to carry on that business in the
United Kingdom.

.

Confirmation of transfers of engagements
12. The Commuission shall not confirm a transfer unless it is satisfied-—

(2) that all the engagements included in the transfer may be transferred under
section 86 above to the transferee;

(b} that the transfer is in the interests of the members of each friendly society
participating in the transfer; and '

(¢) where the transfer is not of all the engagements of the transferor, that the
purposes of each friendly society participating in the transfer will, after the
transfer, continue to include the carrying on of one or more activities failing
within Schedule 2 to this Act.

13.—(1) The Commission shall not confirm a transfer in any case where the transteree
is required by section 87 above to furnish the Commission with a report unless it is satisfied
that the transferee will (after taking the proposed transfer into account)—

(a) where the report is furnished under section 87(2), possess the margin of solvency

required by section 48 above;
(b) where the report is furnished under section 87(3), possess.an excess of assets over

liabilities. - .
(2) The Commission shall not confirm a transter of any engagements the fulfilment of
which will constitute the carrying on of insurance business in the United Kingdom in any
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case where the transferee is a person to whom Part I of the Insurance Companies Act 1982
applies unless the Secretary of State certifies that the transferee will, after taking the

proposed transfer into account, possess any margin of solvency required by that Part of that
Act,

14. The Commission shall not confirm a transfer of any engagements the fulfilment of
which will constitute the carrying on in the United Kingdom of insurance business unless
it is satisfied—

(a) that the proposed transferee will be able to fulfil the engagements without
authorisation under Part [ of the Insurance Companies Act 1982 or section 32
of this Act; or

{b) that there is no substantial risk that the proposed transferee will not have such
authorisation as will permit it to fulfil them.

15—(1) This paragraph applies to a transfer of engagements (other than contracts of
reinsurance) the effecting of which constituted the carrying on of general business.

(2) The Commission shall not confirm such a transfer if it is to a transferee who is or
will be authorised under Part I of the Insurance Companies Act 1982 to carry on in the
United Kingdom insurance business and whose head office is situated in another member
State, unless the supervisory authorities of that State certify that the transferee will, after
taking the proposed transfer into account, possess the margin of solvency required for
compliance with the first general insurance Directive.

(3) The Commission shall not confirm such a transfer in relation to engagements
entered into by way of provision of insurance in another member State unless— RN

(a} the transferee fulfils or will fulfil the conditions mentioned in Articles 13 to 16
of the second general insurance Directive in the member State where the risk is
situated ; and

(b) the supervisory authorities of that member State agree to the transfer.

{4} The Commission shall not confirm such a transfer, in relation to engagements which
cover risks situated in the United Kingdom, to a transferee who is not or will not be
authorised under section 32 above or Part I of the Insurance Companies Act 1982 unless—

{a) the transferee is an Insurance company established in another member State
which is or will be entitled in accordance with section 81B of the Insurance
Companies Act 1982 to provide insurance in the United Kingdom in respect of
those risks through that establishment; and

(b} the supervisory authorities of the member State of that establishment agree to
the transfer,

(5) The Commission shall not confirm such a transfer, in relation to engagements which
cover risks situated in another member State, to a transferee who is not or will not be
authorised under section 32 above or Part [ of the Insurance Companies Act 1982 unless—

{a) the transferee is an insurance company established in another member State and
the supervisory 2uthorities of that member State agree to the transfer; and
(b) where the risk is not situated in the transferee’s member State of establishment—

(1) the transferee fulfils the conditions mentioned in Articles 13 to 16 of the
second general insurance Directive in the member State where the risk is
situated;

(ii) the law of that member State provides for the possibility of such a transfer:
and

(iif) the supervisory authorities of that member State agree to the transfer.

[15A.—(1) This paragraph applies 10 a transfer by a friendly society to which section
37(2} above applies of engagements (other than contracts of reinsurance) the effecting of
which constituted the carrying on of long term business.

(2) The Commission shall not confirm such a transfer if it is to a transferee who is or
will be authorised under Part I of the Insurance Companies Act 1982 to carry on in the
United Kingdom insurance business and whose head office is situated in another member
State, unless the supervisory authorities of that State certify that the transferee will, after
taking the proposed transfer into account, possess the margin of solvency required for
compliance with the first life Directive.
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(3} The Commission shall not confirm such a transfer in relation to engagements
entered into by way of provision of insurance in another member State unless—
{a) the transferee fulfils or will fulfil the conditions mentioned in Articles 11, 12,
14 and 16 of the second life Directive in the member State in which the
commitment is situated; and
(b the supervisory authorities of that member State agree to the transfer.

(4) The Commission shall not confirm such a transfer, in relation to engagements which
cover commitments situated in the United Kingdom, to a transferee who is not or will not
be authorised under section 32 above or Part I of the Insurance Companies Act 1982
uinless—

(2} the transteree is an insurance company established in another member State
which is or will be entitled in accordance with section 81B of the Insurance
Companies Act 1982 to provide insurance in the United Kingdom in respect of
those commitments through that establishment; and

(b) the supervisory authorities of the member State of that establishment agree to
the transfer.

(5) The Commission shall not confirm such a transfer, in relation to engagements which
cover commitments situated in another member State, to a transferee who is not or will
not be authorised under section 32 above or Part I of the Insurance Companies Act 1982
unless—

(a) the transferee is an insurance company established in another member State and

the supervisory authorities of that member State agree to the transfer; and
(b) where the commitment is not situated in the transferee’s member State of

establishment—
(i) the transferee fulfils the conditions mentioned in Articles 11,12,14 and 16
of the second life Directive in the member State in which the commitment

1 situated;

(i) the law of that member State provides for the possibility of such a transfer;
and

{iii) the supervisory authorities of that member State agree to the transfer.]

16. The Commrission shall not confirm a transfer to a friendly society of engagements
the fulfilment of which will constitute the carrying on in the United Kingdom of non-
insurance business of any description unless it is satisfied that there is no substantial risk that
the society will not be authorised under section 32 above to carry on non-insutance business

of that description.

Effect of failure 1o comply with relevant yequirements
17. A failure to comply with a relevant requirement of this Act or any rules of afriendly
society shall not invalidate any amalgamation, transfer of engagements or conversion; but
a society which—
(a) participates in an amalgamation or transfer or converts into a company; and
(b) fails without reasonable excuse to comply with such a requirement;

shall be guilty of an offence and liable on summary conviction to a fine not exceeding level
4 on the standard scale.

Interpretation

18. In this Part of this Schedule—

(a) expressions which are defined in section 814 or 96A of the Insurance Companies
Act 1982 (interpretation of expressions derived from European Directives
relating to insurance) have the same meaning as they have for the purposes of

that Act;

(b) “relevant requirement”, with reference to this Act or the rules of a friendly
society means a requirement.of this Part of this Act or of any rules prescribing
the procedure to be followed by the society in approving or effecting an
amalgamation or transfer of engagements or its conversion into a company.
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NOTES

Yo is clear that in para 7(b} above the word “give” the second time it appears should be read as
“given”.

Para 15A was inserted by the Friendly Societies (Amendment) Regulations 1993, S 19932519,
reg 5.

Commencement. 13 September 1993, see the note to s 85 ante.

Para 1: Person. See the note to s 1 ante.

Committee of management. For general provisions as to the committee of management, see
s 27,S5ch 11 znte.

No later than 14 days, ., before, See the note “Not later than . . . 14 days before” to s 78 ante.

Rules. See s 5(6), Sch 3, para 5 ante. As to notice requirements, see, in particular, para 5(3), Table,
para 11(c} of that Schedule ante.

Appears. See the note “Thinks fit” to s 4 ante,

Direct. As 1o the service of directions, see s 113 ante.

Para J: Treasury. See the note 1o 5 1 ante.

Para 6: Written. See the note tos 17 ante.

21 days beginning with, etc. See the note “14 days commencing with, etc” to s 44 ante.

Para 7: The Commission shall. .. give notice. As to the service of notices, see s 113 ante.

Para 8: Notice to the central office. As to the form of documents to be sent to the central office
and for the power 1o prescribe fees for the inspection, etc of documents in the custody of the central
office, see s 114 ante. As to evidence of documents, see s 111 ante.

United Kingdom. See the note to s 14 ante,

Para 10: Satisfied. See the note “Thinks fit” to s 4 ante.

Para 11: Carry on. . . business. See the note "Carrying on . . . business" 1o s 7 ante.

Para 13: Secretary of State. See the note to s 64 ante. N

Para 15: Member State. See the note tos 13 ante.

Para 17: Reasonable excuse. See the note to 5 60 ante.

Guilty of an offence. As to the time limit for commencing proceedings, see s 107 ante; as to
offences by bodies corporate, partnerships and unincorporated associations, see s 108 ante; as to the
defence of due diligence, see s 109 ante; and as to the jurisdiction of magistrates’ courts, see s 110 ante,

Summary conviction; standard scale. See the notestos 18 ante.

Para 18: This Part of this Act. Ie Pt VIII (ss 85-92 and Sch 15).

Power to modify, etc. See the Introductory Note to Pt VIII of this Act ante.

Definitions. For “the Commission”, see s 1{1) ante; for “friendly sociery”, see s 116 ante; for
“insurance business”, see s 117(1), (2) ante; for “commitment”, “general business” and “long term
business”, see s 117(1) ante; as to “member State where the commitment is situated”, see s 117(6) ante;
“for “the central office”, “committee of management”, “first life Directive”, “non-insurance business”,
“notice”, “officer” and “second life Directive™, see s 119{1) ante. By virtue of para 18(a} above, 25 to
“provision of insurance in a member State”, see the Insurance Companies Act 1982,s 81A(1}, Vol 22,
title Insurance (Pt 1}, for “member State of establishment”, see s 81 A(2) of that Act, for “Insurance
company” and as to the “covering of a risk” and “covering of a commitment”, see s 81 A(3) of that Act,
for “the first general insurance Directive” and “the second general insurance Directive™, see s 96A(1),
(A} of that Act, as to a “company established in a particular member State”, see s 36A(2) of that Act,
and as to “member State where the risk is situared”, see s 96 A(3) thereof, in the same title. Note as to
“relevant requirement”, para $8(b) above.

Insurance Companies Act 1982, See Vol 22, 1itle Insurance (Pt 2).

Regulations under this Schedule. Up to 1 June 1994 no regulations had been made under para
3 or 5 above.

For general provisions as to regulations, see s 121 ante.

{Sch 16, paras 1, 2 amend the Friendly Societies Act 1974, 5 4(1), (3), and insert s 4(2A) of
that Act ante; paras 1, 3 repeal s 6(2) thereof; paras 1, 4 amend s 7(1) thereof ante; paras 1,5
amend s 13(1) thereof ante; paras 1, 6 substitute s 15 of that Act ante and repeal s 17 thereof, but
not so as to affect the operation of 55 15(2), 17 in relation to an acknowledgement of registration
issued to a registered society wnder s 15(1); paras 1, 7 omend s 21 of that Act ante; paras 1, 8
insert s 23A of that Act ante; paras 1, 9 substitute s 24 thereof ante; paras 1, 10 substitute 5 26
thereof ante; paras 1, 11 repeal ss 27, 28 thereof; paras 1, 12 repeal 55 29-45 thereof in relation
10 registered friendly societies and registered branches of such societies; paras 1, 13 insert s 35(5A)
thereof ante; paras 1, 14 add s 40{3) thereof ante; paras 1, 15 repeal s 46(1)(a), (b) thereof, but
without prejudice to the generality of s 46(1)(e), and insert s 46(2A) thereof ante; paras 1, 16
amend s 49 thereof ante; paras 1, 17 insert s 50{2A ) thereof ante; paras 1, 18 amend 5 51(2),(4)
thereof ante; paras 1, 19 substitute s 53(1) thereof and repeal s 53(3) thereof; paras 1, 20 amend
5 55(4) thereof ante; paras 1, 21 insert s 57A thereof ante; paras 1, 22 insert s 63A thereof ante;
paras 1, 23 insert 55 65A, 65B thereof ante; paras 1, 24 repeal ss 70-75 thereof (as from a day to
be appointed in the case of s 74); paras 1, 25 amend s 76 thereof ante; paras 1, 26 repeal 5 77
thereof; paras 1, 27 amend s 78(1) thereof ante; paras 1, 28 amend 5 80 thereof ante; paras 1, 29
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amend s 82(2),(3), insert s 82(3A), (3B), and add s 82(8), (9} thereof ante; paras 1, 30 amend
s 83(3), (8) thereof ante; paras 1, 31 repeal s 84 thereof in relation to registered friendly societies;

aras 1, 32 insert s 844 thereof ante; paras 1, 33 amend s 86 thereof ante; paras 1, 34 substiture
s 87 thereof ante; paras 1, 35 repeal ss 88, 89 thereof; paras 1, 36 repeal s 90 thereof in relation
10 registered friendly societies; paras 1, 37 amend s 91(4) thereof ante; paras 1, 38 amend s 93
thereof ante; paras 1, 39 repeal s 95 thereof in relation o registered friendly societies and insert
5 95A thereof ante; paras 1, 40 amend s 96 thereof ante; paras 1, 41 amend s 97(1) thereof ante;

aras 1, 42 amend s 98 thereof ante; paras 1, 43 amend 5 100 thereof ante; paras 1, 44 amend
s 102 thereof ante; paras 1, 45 repeal s 106 thereof; paras 1, 46 insert s 107(2A) thereof ante,

paras 1, 47 amend s 110(2) thereof ante; paras 1, 48 amend 5 111(1) thereof ante; paras 1, 49

repeal s 115 thereof ante; paras 1, 50 amend s 117(3 ) thereof ante; paras 1, 51 amend Sch 2, para
3 to that Act ante and repeal Sch 2, paras 7, 12, 15 thereto in relation to registered friendly
sacieties; paras 1, 52 insert Sch 6A to that Act ante.)

SCHEDULE 17
Section 97
AMENDMENTS OF POLICYHOLDERS PROTECTION ACT 1975
1.—(1) In section 1 {the Policyholders Protection Board), in subsection (2), after
paragraph (a) there shall be inserted the following paragraph—

“(aa) to take the measures provided for by sections 8A to 16 below for the
purpose of indemnifying (in whole or in part) or otherwise assisting or
protecting—

(i) members of friendly societies carrying on insurance business in the
United Kingdom who have entered into contracts of insurance with
societies of which they are members; and
(i) others who have been or may be prejudiced in consequence of the
inability of friendly societies to meet their liabilities under such contracts;
and
(iii) persons who have entered into contracts of insurance with friendly
societies for the provision of group insurance benefits to the members of
a group scheme (within the meaning of section 11 of the Friendly
Societies Act 1992);
but, in relation to benefits provided by 2 friendly society in pursuance of such a
scheme, a person falling within sub-paragraph (iii) above is not entitled to be
indemnified, assisted or protected if the members of the scheme are required to be
members of the society.”
(2) In paragraph (b) of that subsection, after the word “companies” there shall be inserted
“friendly societies”.
2. After section 3 there shall be inserted the following section—

“3A Authorised and other friendly societies
(1) The functions of the Board under this Act shall be exercisable in relation to
persons such as are mentioned in section 1(2)(aa) above only in cases where the friendly
societies in question are qualifying friendly societies,
{2) Friendly societies are qualifying friendly societies if—
{a) they areauthorised friendly societies;
(b} the Board is satisfied that they fall within subsection (3} or (4) below; or
(c) the Board has at any time been so satisfied.
(3) A society falls within this subsection if—
{a) it is required by section 48 of the Friendly Societies Act 1992 to maintain a
margin of solvency; and
(b) it possesses the margin of solvency which it is required to maintain.
(4) A society falls within this subsection if—

(a) it is not required by section 48 of the Friendly Societies Act 1992 to maintzin
a margin of solvency; but
(b) the value of its assets exceeds its liabilities,

(5) It shall be the duty of the Commission to send .the Board any abstract or other
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information required by the Board to erable it to perform the functions conferred on it
by this section.”

3. In section 4 (protection confined to United Kingdom policies) after subsection (2)
there shall be inserted the followin g subsection—

“(3) A contract of insurance with a friendly society is a United Kingdom policy for
the purposes of this Act at any time when the performance by the society of any of its
obligations under the contract would constitute the carrying on by the society in the
United Kingdom of insurance business of any class.”

4. In the heading preceding section 5 (duties of the Board in case of companies in
liquidation) after the word “companies” there shall be inserted “and friendly societies”.

5. After section 5 there shall be inserted the following section—

“S5A Application of sections 84, 10 and 11

{1) The functions of the Board under sections 8A,10 and 11 below are exercisable in
the case of a registered friendly society if—

(3} an order has been made for the winding up of the society on a petition under
section 87 of the Friendly Societies Act 1974

{b) it has terminated under paragraph (a) of subsection (1} of section 93 of that
Act upon the happening of an event;

{c) it has been dissolved in accordance with paragraph (b) of that subsection; or

{d) anaward has been made under section 95 or section 954 of that Act.

(2) The functions of the Board under sections 8, 10 and 11 below are exercisable in

the case of an incorporated friendly society if—

(2) an instrument of dissolution has been approved under section 20 of the
Friendly Societies Act 1992;

(b) a special resolution that it be wound up voluntarily has been passed under
section 21 of that Act; or

{c) an order has been made for the winding up of the society on a petition under
section 22 or 52 of that Act.

{3) In this Act “closing society” means a friendly society in the case of which the
Board’s functions are exercisable under subsection (1) or (2} above.

(4} References in this Act to the beginning of the liquidation of a closing society are
references—

{a) in a case -falling within paragraph (a) of subsection (1) above, to the date of
the order;

(b) in a case falling within paragraph (b) of that subsection, to the date of the
happening of the event,

{c) ina case falling within paragraph (c) of that subsection, to the date of signature
of the instrument of dissolution:

{d} in a case falling within paragraph (d) of that subsection, to the date of the
award,;

(e) in a case falling within paragraph (a) of subsection (2) above, to the date of
signature of the instrument of dissolution;

(f) in a case falling within paragraph (b} of that subsection, to the date of the
passing of the special resolution: and

(g} in a case falling within paragraph {c) of that subsection, to the date of the
order.”

6.—(1) In section 8 (general policies other than compulsory policies), in subsection (1)

after the word “policy”, in the first place where it occurs, there shall be inserred “issued by
an authorised insurance company”.

(2) In subsection (4) of that section, for the words “this Act” there shall be substituted
“the application of this Act to authorised insurance companies”,

7. After section 8 there shall be inserted the following section—

“8A General contracts made by friendly societies

Subject to sections 13 and 14 below, where the Board’s functions are exercisable in
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relation to a closing society, it shall be the duty of the Board to secure that a sum equal
to ninety per cent of the amount of any liability of the society to a private policyholder
{within the meaning of section 6(7) above) under the terms of a contract the effecting of
which constituted the carrying on of general business of any class and which was a
United Kingdom policy at the beginning of the liquidation 1s paid to the member as
soon as reasonably practicable after the beginning of the liquidation.”

8.—(1) In section 10 (long term policies), in subsection (1) for the words “this Act”
there shall be substituted “the application of this Act to insurance companies”,

(2) At the end of that section there shall be added the following subsection—

“(3) In this Act references to a “long term policy” include, in relation to a friendly
society, references to a contract the effecting of which constituted the carrying on of
long term business of any class, not being a contract of reinsurance.”

9. In section 11 (special provision for future benefits under long term policies} after
subsection (3) there shall be inserted the following subsection—

“{3A) This section applies to a long term policy of a closing society as it applies to a
long term policy of a company in liquidation but—
(a) with the addition at the end of subsection (3} above of the words “subject to
the giving up of any right to a payment on dissolution of the society”; and
(b) in subsection (5} below, with the insertion after the words “insurance
company” of the words “or friendly society”.”

10. After section 11 there shall be inserted the following section—

“11A Applications of provisions to closing societies

Sections 12, 13, 14(2) to (9) and 15 shall zpply to a closing society as they apply to a

company in liquidation.”

11. At the end of section 16 (companies in financial difficulties) there shall be added the
following subsection—

“(10) This section applies to a friendly society, not being a closing society—
{a) with the substtution of the following subsections for subsection (1)—

“(1) A friendly society, not being a closing society, is a society in financial
difficulties for the purposes of this section if—

{a) itis required by section 42 or 46 of the Friendly Societies Act 1992
to send abstracts of actuaries reports to the Commission and the
most recent abstract so sent shows that it has ceased to fall within
subsection (2) or subsection (3} of section 3A above;

{b} it fails to comply with a direction of the Board under subsection
(1A) below:

{c) a provisional liquidator of the society has been appointed under
section 135 of the Insolvency Act 1986 or, as the case maybe,
Article 115 of the Insolvency (Northern Ireland) Order 1989; or

{d) it has been proved on a winding-up petition to be unable to pay its
debes.

(1A) A direction under this subsection is a direction that a society, not
required by section 42 or 46 of the Friendly Societies Act 1992 to send
abstracts of actuaries’ reports to the Commission, satisfy the Board that it
possesses sufficient assets to meet its liabilities.

(1B} It shall be the duty of the Commission to send the Board any
information required by the Board to enable it to determine whether it is
satisfied that a society to which a direction under subsection (1A} above has
been given possesses sufficient assets to meet its liabilities.”; and

{b) with the omission of subsection (6)(a)."

12, In section 17 (special provision with respect to long term business of a company in
financial difficulties) at the end of subsection (8) there shall be added the words “and this
section applies to friendly societies in financial difficulties as it applies to companies in
financiai difficulties”.
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13. In section 18(1)(a) (definition of “general business expenditure”), for the words “or
8" there shall be substituted “8 or 8A”, -

14. At the end of section 19 there shall be inserted the following subsection—

“(11) This section, Schedule 2 to this Act and section 20 below apply to a closing
society as they apply to a company in liquidation and to a society in financial difficulties
as they apply to a company in financial difficulties.”

15. At the end of section 21 (Jevies on authorised insurance companies) there shall be
added the following subsection—

“(10) This section and Schedule 3 apply to qualifying friendly societies as they apply
to authorised insurance companies carrying on general business in the United Kingdom,
except that contributions in respect of discretionary benefits shall be disregarded in the
apphcation of subsections (4), (5) and (6) above by virtue of this subsection.”

16. Insection 25 {application of surplus funds by the Board), in subsection (1), after the
words “United Kingdom”, there shall be inserted “and to qualifying friendly societies
carrying on such business”,

17. At the end of section 27 (disclosure of documents and information to the Board)
there shall be added the words “in relation to companies”.

18.—(1) Section 32 (interpretation) shall be amended as follows.

{2) In subsection (1}, at the appropriate places in alphabetical order, there shall be
inserted the following definitions—

“authorised friendly society” means a sociery authorised under section 32 of the

Friendly Societies Act 1992 to carry on in the United Kingdom insurancc\

business such as is mentioned in section 31 of that Act;
“closing society” has the meaning given by section 5A(3) above;
“the Commission” means the Friendly Societies Commission;
“friendly society” has the same meaning as in the Friendly Societies Act 1992;
“incorporated friendly society” means a friendly society incorporated under the
Friendly Societies Act 1992;
“qualifying society” is to be construed in accordance with section 3A(2) above;,

(3) In subsection (2), after the word “above”, there shall be inserted “but subject to
subsections (2A) and (2B) below”,

(4) After subsection (2) there shall be inserted the following subsections—

“(2A) Any reference toa policy holder in this Act is to be construed, in the application
of this Act to friendly societies, as a reference to a person who has entered into a contract
of insurance with that society.

(2B) References in this Act to insurance business of any class are references, in the
application of this Act to friendly societies, to insurance business of a class specified in
head A or head B of Schedule 2 to the Friendly Societies Act 1992.”

(5} After subsection (4) there shall be inserted the following subsection—

“(4A) For the purposes of this Act, a Hability of a closing society towards 2 member
arising otherwise than under the terms of the member's contract with the society shall
be treated as a liability under the terms of the contract if the liability of the society arises
from any failure on the part of the society to perform an obligation under the contract
to provide any services or facilities on the occurrence of any event to which the risk
under the contract refates.”

19.—~(1) In Schedule 3 (additional provisions with respect to levies on authorised
insurance companies) after paragraph 4 there shall be inserted the following paragraphs—

“4A. In the application of this Schedule to a friendly society—

(a) paragraph 4 above shall have effect with the substitution for any reference to
the Secretary of State of a reference to the Commission; and
{b) paragraph 9 below shall be omitted.”

4B—(1) Any person who causes or permits to be included in a statement sent to the
Commission under paragraph 4 above as applied by this paragraph any information
which he knows to be false 1n a material particular or recklessly causes or permits to be
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5o included any information which is false in a material particular shall be guilty of an
offence and liable—

(2) on conviction on indictment, to imprisonment for a term not exceeding two

years or toa fine, or to both;
(b) on summary conviction, to a fine not exceeding the statutory maximum.

(2} Any friendly society which makes default in complying with paragraph 4 above
as 5o applied shall be guilty of an offence and liable, on summary conviction, to a fine
not exceeding level 5 on the standard scale.”

NOTES

Commencement. Up to | June 1994 no order had been made under s 126 ante bringing this
Schedule into force.

General Note. See the General Note tos 97 ante.

Para 1: Carrying on ... business. See the note tos 7 ante.

United Kingdom,. See the note to s 14 ante.

Persons. See the note “Person” to s 1 ante.

Para 2: S 3A: It shall be the duty, etc. See the note 1o s 4 ante.

Para 7: S 8A: Reasonably practicable. The meaning of this expression and the difference
between “reasomably practicable” and the stricter standard of “practicable” have been most often
considered judicially in relation to safety legislation; see 20 Halsbury's Laws (4th edn) para 553 and
the cases there cited.

Para 18: Friendly Societies Commission. As to the establishment, etc of the Friendly Societies
Commission, see ss 1—4 ante,

Para 19: Knows; recklessly. See the corresponding notes to s 62 ante.

False; material particular. See the notes to s 40 ante.

Shall be . . . liable; conviction on indictment; fine; statutory maximum. See the notes to
s 31 ante.

Summary conviction ; standard scale. See the notestos 18 ante.

Definitions. For “the Board”, see the Policyholders Protection Act 1975, s 1(1), Vol 22, title
Insurance (Pt 1}; for "authorised insurance company”, see s 3(2) of that Act; for “United Kingdom
policy”, see s 4(2) thereof (and note s 4{3) thereof, as added by para 3 above); for “company in
liquidation™, see s 3(4) thereof, for “long term policy”, see s 10(1) thereof (and note s 10(3) thereof, a5
added by para B(2) above); for “company in financial difficulties”, see s 16(1) thereof. By virwe of
5 32{2)(a) of that Act, for “general business” and “long term business”, see the Insurance Companies
Act 1982, s 1{1), Voi 22, title Insurance (Pt 2), and for “contract of insurance” and “insurance
company”, see s 96(1) of the 1982 Act. Note as to “closing sociery”, s SA(3) of the 1975 Act, as inserted
by para 5 above; as to “the beginning of the liquidation of a closing society”, s SA(4) of the 1975 Act,
as 50 inserted; as to “authorised friendly society”, “the Commission”, “friendly society”, “incorporated
friendly society” and “qualifying society”, s 321} of the 1975 Act, as amended by para 18(1}, (2)
above; as to “policy holder”, in relation to friendly societies, s 32(2A) thereof, as inserted by para
18(1), (4) above; as to “insurance business of any class”, in relation to [riendly societies, s 32(2B)
thereof, as so inserted; and as to “a liability of a closing society towards a member”, etc, s 32(4A)
thereof, as inserted by s 18(1), (5) above.

Policyholders Protection Act 1975. See Vol 22, title Insurance (Pt 1).

Friendly Societies Act 1974, ss 87, 93(1), 95, 95A. See this title ante.

Insolvency Act 1986, s 135. See Vol 4, title Bankruptcy and Insolvency.

Insolvency {Northern Ireland) Order 1989, SI 19892405 (N119).

SCHEDULE 18

Section 98
AMENDMENTS OF FINANCIAL SERVICES ACT 1986

PART!
AMENDMENTS OF PROVISIONS OTHER THAN SCHEDULE 11
1. The following section shall be substituted for section 23—

“23 Friendly societies
A friendly society which carries on investment business in the United Kingdom is an
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authorised person as respects any investment business which it carries on for or in

connection with any of the activities mentioned in Schedule 2 to the Friendly Societies
Act 1992”7 ,

2. In section 113 (periodical fees), for subsection (3) there shall be substituted the
following susbsection—

“(3) ‘So long as a friendly society is authorised under section 23 above 1o carry on
investment business it shall pay to the Friendly Societies Commission such periodical
fees as the Commission may by regulations specify.”

3. ...

4. In section 179 (restrictions on disclosure of information), in subsection (3), for
paragraph (e} there shall be substituted—

“(e) the Friendly Societies Commission”,

5. In section 180 (exceptions from restrictions on disclosure}, in subsection (1), for
paragraph (h) there shall be substituted—

“(h) for the purpose of enabling or assisting the Friendly Societies Commission to
discharge its functions under this Act, the enactments relating to friendiy
sacieties or the enactments relating to industrial assurance”.

6-8. ...

9.—(1) In the following provisions of Schedule 14 (restriction of Rehabilitation of ~

Offenders Act 1974)—

(a} paragraph 5 of Part I,
(b) paragraph 7 of Part I1, and
{¢) paragraph 4 of Part I1],

for the words “Chief Registrar of friendly societies, the Registrar of Friendly Societies for
Northern Ireland” there shall be substituted “Friendly Societies Commission”.

{2) In paragraph 6 of Part | of that Schedule, for the word “Registrar” there shall be
substituted “Friendly Societies Commission”.

(Pt II amends the Financial Services Act 1986, Sch 11 anie.)

NOTES

Para 3 amends the Financial Services Act 1986, s 141 (2) ante; paras 6-8 amend ss 204(1), 207(1),
210(3), respectively, of that Act ante.

Commencement. This Schedule was brought irito force on 1 February 1993 for the purposes of
the application of the Financial Services Act 1986 1o incorporated friendly societies by the Friendly
Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order 1993, SI 1993/16
{made under s 126(2) ante); para 3 was brought into force on 28 April 1993 for all remainin
purposes by the Friendly Societies Act 1992 (Commencement No 5 and Savings) Order 1993, SI
19931186 (made under's 126(2) ante); paras 1, 2, 4-12, 14-22 were brought into force on 1 January
1994 for all remaining purpases by the Friendly Societies Act 1992 (Commencement No 6 and
Transitional Provisions) Order 1993, S| 1993/2213 (made under s 126(2), (3} ante); para 13 was
brought into force on that date for all remaining purposes by the Friendly Societies Act 1992
{Commencement No 7 and Transitional Provisions and Savings) Order 1993, Sl 1993/3226 (made
under s 126(2), (3) ante).

Para 1:§ 23: Carries on investment business in the United Kingdom. For the meaning of
“investment business”, see the Financial Services Act 1986, s 1 (2}, Sch 1, Pts 11, I11, Vol 30, title Money
(Pt 1); and for the circumstances in which a person is treated as carrying on investment business in the
United Kingdom, see s 1(3) thereof, in the same title, Sec also the note “Carrying on . . . business™ to
s 7 ante and the note “United Kingdom” 105 14 ante.

Para 2: Friendly Societies Commission. As to the estzblishment, etc of the Friendly Societies
Commission, see ss 1—4 ante.

Financial Services Act 1986. For the provisions mentioned, see Vol 30, title Money (Pt 1). That
Act is also repealed in part by s 120(2) ante, Sch 22, Pt I post,
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SCHEDULE 19

Section 100
INDUSTRIAL ASSURANCE

PARTI
GREAT BRITAIN

Industrial Assurance Act 1923
1. The Industrial Assurance Act 1923 shall be amended as follows.

2.7, ...
8. In section 26, for subsection (1) there shall be substituted the following subsection—
“(1) A person assured with an industrial assurance company shall not, without his
written consent or, in the case of a person under the age of 18, without the written
consent of his parent or other guardian, be transferred from the company to another
company or to a collecting society except on an amalgamation or transfer of business
under section 37 below or any other enactment, and any company and any collector or
other officer of any company concerned in such a transfer shall, if the provisions of this
section are not complied with, be deemed to have contravened the provisions of this

Act”.
9, ...
10. For section 33 there shall be substituted the following section—

“33 Disabilities of collectors etc

(1) A collector of an industrial assurance company shall not be a member of the board
of directors, or hold any other office in the company except that of superintending
collectors within a specified area.

(2) A collector or superintendent shall not be present at any meeting of the company.”
i1-16. ...

NOTES

Para 2 substitutes the Industrial Assurance Act 1923, s 1{1A) and amends s 1{2)(d) thereof ante;
para 3 substitutes s 10(1) of that Act ante; para 4 amendss 11(2) thereof ante; para 5 amends ss 10(3),
17(3), 18(1), (3), 39(1). 43 thereof ante; para 6 substitutes s 17{1),(2) thercof ante; para 7 substitutes
523 thereof ante; para 9 substitutes s 32 thereof ante; para 11 amends s 39(5) thereof ante; para 12
amends s 45(1) thereof ante; paras 13-16 amend the Industrial Assurance and Friendly Societies Act
1948, 55 8(2), 13(1), 17A(1), 23(1), respectively ante.

Commencement. This Schedule was brought into force as follows:

13 January 1993: in Ptl, para 9 (Friendly Societies Act 1992 (Commencement No 3 and
Transitional Provisions) Order 1993, SI 1993/16, made under s 126(2) ante);

1 February 1993: in Pt I, paras 2(1), 6, 12 (S1 1993/16); and in Pt I, paras 2(2), 3, 4, 5(1)(a), (b}, {d).
(e}, 5(2){a), 11, 13-16 for the purposes of the amendment of industrial assurance legislation in relation
to incorporated friendly sacieties and industrial assurance companies (SI 1993/16);

28 April 1993 in Pt |, paras 2(2), 3, 4, 5(1)(a), (b}, (d). {e), 3{2){a), 11, 13, 15, 16 for all remaining
purposes (Friendly Socicties Act 1992 (Commencement No-5 and Savings) Order 1993, SI 1993/
1186, made under s 126(2) ante};

13 September 1993: in Ptl, para 14 for all remaining purposes (Friendly Societies Act 1992
(Commencement No 6 and Transitional Provisions) Order 1993, 511993/2213, made under s 126(2),
{3) ante);

1 January 1994: in Pt 1, paras 5(1)(c), {2){b), 7 (81 1993/2213); in Pt II, paras 18-25, 27, 29-32
(Friendly Societies Act 1992 (Commencement No 7 and Transitional Provisions and Savings) Order
1993, S1'1993/3226, made under s 126(2), (3) ante).

Up to 1 June 1994 no farther orders had been made under s 126 ante bringing the remainder of
this Schedule into force.

Para 8: Written. Sce the note tos 17 ante. . __

Age of 18. See the note “Under 18" to s 77 ante.

Definitions. For “industrial assurance company”, see the Industrial Assurance Act 1923, 5 1(14)
ante; for “collecror”, see s 45(1) of that Act ante.

Industrial Assurance Act 1923, See this title ante.
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(Pt IT amends the Industrial Assurance (Northern Ireland) Order 1979, SI 1979{1574 (NI
13) (not printed in this work).) e

SCHEDULE 20
Section 101

LAW APPLICABLE TO CERTAIN CONTRACTS OF INSURANCE

[PARTI
GENERAL BUSINESS BY SOCIETIES TO WHICH SECTION 37(3) APPLIES]

General rules as to applicable law

1—(1} Where the person (“the person insured”} who has entered into the contract of
insurance with a friendly society has his habitual residence lor central administration]
within the territory of the member State where the risk is situated, the law applicable to
the contract is the law of that member State,

However, where the law of that member State so allows, the parties may choose the law
of another country.

(2) Where the person’ insured does not have his habitual residence [or central
administration] within the territory of the member State where the risk is situated, the
parties to the contract may choosé to apply either—

(a) the law of the member State where the risk is situated, or

(b) the law of the country in which the person insured has his habitual residence [or~,
central administration],

(3) Where the person insured carries on a business and the contract covers two of more
risks relating to his business which are situated in different member States, the freedom of
choice of the law applicable to the contract extends to the laws of those member States and
of the country in which he has his habitual residence [or ecentral admministration].

In this sub-paragraph “business” includes a trade or profession.

(4) Where the member States referred to in sub-paragraph (2) or (3) grant grearer

freedom of choice of the law applicable to the contract, the parties may take advantage of
that freedom.

(5) Notwithstanding sub-paragraphs (1) to (3) above, when the risks covered by the
contract are limited to events occurring in a member State other than the member State
where the risk is situated, the parties may always choose the law of the former State.

Applicable law in the absence of choice

2.—(1) The choice referred to in paragraph 1 above must be expressed or demonstrated
with reasonable certainty by the terms of the contract or the circumstances of the case.

(2) Ifthat is not so, or if no choice has been made, the contract shall be governed by the
law of the country (from amongst those considered in the relevant sub-paragraphs) with
which it is most closely connected.

(3) Nevertheless, 1 severable part of the contract which has a closer connection with
another country (from amongst those considered in the relevant sub-paragraphs) may by
way of exception be governed by the law of that other country.

(4) A contract is rebuttably presumed to be most closely connected with the member
State where the risk is situated.

Mandatory rules

3—(1) The fact that in the cases referred to in paragraph 1 above the parties have
chosen a law does not, where all the other elements relevant to the situation at the time of
the choice are connected with one member State only, prejudice the application of the
mandatory rules of the law of that member State, which means the rules from which the
law of that member State 2llows no derogation by means of a contract.

(2) Nothing in [this Part of this Schedule] restricts the application of the rules of a part
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of the United Kingdom in a situation where they are mandatory, irrespective of the faw
otherwise applicable to the contract.

Supplementary provisions

4—(1) Where a member State includes several territorial units, each of which has its
own rules concerning contractual obligations, each unit shall be considered as a country for
the purposes of identifying the applicable law.

(2) The provisions of [this Part of this Schedule] apply to conflicts between the laws of
the different parts of the United Kingdom.

5.—(1) Subject to the preceding provisions of [this Part of this Schedule], a court in a
part of the United Kingdom [shall act in accordance with the provisions of the Contracts
(Applicable Law) Act 1990].

(2) In particular, reference shall be made to [those provisions]-—

{a) to ascertain for the purposes of paragraph 1 above what freedom of choice the
parties have under the law of a part of the United Kingdom; and

(b) to determine whether the mandatory rules of another member State should be
applied in accordance with paragraph 3(1) above where the law otherwise
applicable is the law of a part of the United Kingdom.

[PARTII
LONG TERM BUSINESS BY SOCIETIES TO WHICH SECTION 37(2) APPLIES

General rules as to applicable law

6. The law applicable to the contract of insurance is the law of the member State in
which the commitment is situated.

However, where the law of that member Stare so allows, the parties may choose the law
of another country.

7. Where the person who has entered into the contract of insurance is an individual and
has his habitual residence in a member State other than that of which he is 2 national, the
parties may choose the law of the member State of which he is a national.

Mandatory riules

8. Nothing in this Part of this Schedule restricts the application of the rules of a part of
the United Kingdom in a situation where they are mandatory, irrespective of the law
otherwise applicable to the contract.

.

Supplementary provisions

9—(1) Where a member State includes several territorial units, each of which has its
own rules of law concerning contractual obligations, each unit shall be considered as a
country for the purposes of identifying the applicabie law.

(2) The provisions of this Part of this Schedule apply to conflicts between the laws of
the different parts of the United Kingdom. )

10.—(1) Subject to the preceding provisions of this Part of this Schedule, a court in a
part of the United Kingdom shall act in accordance with the provisions of the Contracts
{Applicable Law) Act 1990.

(2) In particular, reference shall be made to those provisions to ascertain for the purposes
of paragraph 6 above what freedom of choice the parties have under the law of a part of
the United Kingdom.]

NOTES .

The provisions of this Schedule as originally enacted became Pt I under a new hieading, the words
in square brackets in para 1 were inserted, the words in square brackets in paras 3-5 were substituted,
and Pt I of this Schedule was added, by the Friendly Societies. (Amendment) Regulations 1993, 51
1993/2519, reg 6(2)—(4), with effect from 1 January 1994.

Commencentent. This Schedule, as originally enacted, was brought into force on 1 February
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1993 by the Friendly Societies Act 1992 (Commencement No 3 and Transitional Provisions) Order
1993, 511993/16 {made under s 126(2) ante).

Habitual residence, Cf the note *Habitual ptace of residence” to s 117 ante.

Member State. See the note tos 13 ante.

Carries on a business. See the note “Ca rrying on ... business” to s 7 ante.

United Kingdom. See the note to s 14 ante,

Definitions. For “friendly society”, see s 116 ante: for “commitment”, see s 117(1) ante; as to “the
member State where the nsk {commitment) is situated”, sec s 1 17(6), (7) ante; for “contract of
insurance”, see s 119(1) ante. Note as to “the person insured”, para 1(1) above.

Contracts (Applicable Law) Act 1990, See Vol 11, title Contract.

SCHEDULE 21
Section 120

AMENDMENTS

PARTI
AMENDMENTS OF ENACTMENTS

' Loan Societies Act 1840

1. "The duty of the Chief Registrar to lay before Parliament the documents mentioned
in section 27 of the Loan Socicties Act 1840 (accounts etc of loan societies) is abolished.

National Savings Bank Aet 1971 N

2. In sections 10 (disputes) and 11 (fees on reference of disputes) of the National Savings
Bank Act 1971 for the word “Registrar”, in each place where it occurs, there shall be
substituted the word “adjudicator”.

3. In section 27 of that Act for the definition beginning “the Registrar” there shall be
substituted—

“the adjudicator” means the adjudicator appointed under section 84 of the
Friendly Societies Act 1992",

National Debt Act 1972

4. For section 5 of the National Debt Act 1972 there shall be substituted the following
section— )

“5 Settlement of disputes as to holdings on the register

(1) If a dispute arises between the Director of Savings and the holder of any stock
registered in the register or a person claiming to be entitled to any such stock, the matter

in dispute shall be referred in writing to a person (“the adjudicator™) appointed under
section 84 of the Friendly Societies Act 1992,

{2) On a reference under the foregoing subsection the adjudicator may proceed ex
parte on notice in writing sent by post to the Director of Savings, and may inspect the
register and may administer oaths to any witnesses appearing before him, and his award
on the matter in dispute shall be final and binding on all parties.”

Solicitors Act 1974

5.—(1) Section 23 of the Solicitors Act 1974 {preparation of papers for probate etc. by
unqualified persons) shall be amended as follows.

(2) Insubsection (2),after paragraph (h) there shall be inserted the following paragraph—
“(i) ajointly controlled body or subsidiary—
(8) whose business, or any part of whose business, consists of acting as

trustee or executor: and
(1) which satisfies those conditions.”

(3) After subsection (2A) there shall be inserted the following subsection—

“(2B) Insubsection (2)(i) “jointly controlled body” and “subsidiary” have the meanings
given by section 13 of the Friendly Societies Act 1992.”
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Insurance Companies Act 1982

6.—(1) In section 49 of the Insurance Companies Act 1982, (sanction of court for
transfer of long term business) at the beginning of subsection (1) there shall be inserted
“Subject to section 49A below”.

{2} After chat section there shall be inserted the following section—

“49A Transfer of long term business to friendly society

(1) Section 49 above applies, with the following adaptations, to a transfer of business
to an incorporated friendly society or registered friendly society authorised under Part
IV of the Friendly Societies Act 1992,

(2) Insubsection {3)(c) (service of documents}, after the words “the Secretary of State”
there shall be inserted the words “and on the Friendly Societies Commission”.

(3) Insubsection (5) (persons entitled to be heard on petition), in paragraph {a) after
the words “the Secretary of State” there shall be inserted the words “and the Friendly
Societies Commission”.

(4) In subsection (6) {requirement that transferee company be authorised to carry on

long term business), for the words “authorised under section 3 or 4 above” there shall be
substituted the words “authorised under Part [V of the Friendly Societies Act 1992.™

Companies Act 1985

7.—(1} Insection 449 of the Companies Act 1985 (provision for security of information
obtained), in subsection (1), after paragraph (dd) there shall be inserted the following
paragraphs—

“(de) for the purpose of enabling or assisting the Chief Registrar of friendly
socicties or the Assistant Registrar of friendly societies for Scotland to
discharge his functions under the enactments relating to friendly societies;

(df) for the purpose of enabling or assisting the Friendly Societies Commission
to discharge its functions under the Financial Services Act 1986.”

(2) In subsection (3) of that section, after paragraph (j) there shall be inserted the
following paragraph-—
“(3j) the Friendly Societies Commission”.

Company Directors Disqualification Act 1986

8. After section 224 of the Company Directors Disqualification Act 1986 (application
of Act to building societies) there shall be inserted the following section—

“328 Application of Act to incorporated friendly societies
(1) This Act applies to incorporated friendly societies as it applies to companies.

(2) References in this Act to a company, or to a director or an officer of a company
include, respectively, references to an incorporated friendly society within the meaning
of the Friendly Societies Act 1992 or to a member of the committee of management or
officer, within the meaning of that Act, of an incorporated friendly society.

(3) In relation to an incorporated friendly society every reference to a shadow
director shall be omitted.

(4) Inthe application of Schedule 1 to the members of the committee of management
of an incorporated friendly society, references to provisions of the Insolvency Act or the
Companies Act include references to the corresponding provisions of the Friendly
Societies Act 19927

Banking Act 1987

9. In section 84(1) of the Banking Act 1987 (disclosure of information obtained under
that Acr), in the Table showing the authorities to which, and functions for the purposes of
which, disclosure may be made, after the entry beginning “The Chief Registrar of triendly
societies” there shall be inserted the following entry—
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“The Friendly Societies Commission.-- .. Functions under the enactments relating
to friendly societies or under the Finan-

cial Services Act 1986.”

Income and Corporation Taxes Act 1988

10. In section 461 of the Income and Corporation Taxes Act 1988 (taxation in respect
of other business),—

(2} in subsections (6) to (8} for the words “the registrar”, “he” and “him” wherever
occurring there shall be substituted “the Commission”; and
(b) afier subsection (8) there sha!l be inserted the following subsection—

“(8A) In this section “the Commission” means the Friendly Societies Commission.”

Companies Act 1989

11. Insection 87 of the Companies Act 1989 (disclosure of information obtained under
that Act), in subsection (4), in the Table showing the authorities to which, and functions
for the purposes of which, disclosure may be made after the entry beginning “The Chief
Registrar of friendly societies” there shall be inserted the followin g entry—

“The Friendly Societies Commission. Functions under the enactments relating

to friendly societies or under the Finan-
cial Services Act 1986."

~
Tribunals and Inquiries Act 1992
12. The Tribunals and Inquiries Act 1992 shall be amended as follows.

13. Insection 7(2) (which excludes certain tribunals from the application of that section),
after “18,” there shall be inserted “21A,",

14.—(1) In section 8, at the end of subsection (2} (procedural rules for tribunals) there
shall be added the words “or

(c) regulations under section 60 of the Friendly Societies Act 1992 (regulations
with respect to appeals under section 58 of that Act)”.

{(2) In subsection (3) of that section—

{2) after “1987" there shall be inserted “or section 60 of the Friendly Societies Act
1992"; and

(b) for the words “that section” there shall be substituted “cither of those sections”.

15. In Schedule 1, after paragraph 21 {tribunals under general supervision of Council)
there shall be inserted—

“Friendly Societies 21A. An appeal tribunal constituted under

section 58 of the Friendly Societies Act
1992."

16. Afier paragraph 33 of that Schedule there shall be inserted the following paragraph—

“National Savings Bank and National Sav-  33A. An adjudicator appointed under
ings Stock Register section 84 of the Friendly Societies Act
1992

Trade Union and Labour Relations { Consolidation} Act 1992

17. In section 19 of the Trade Union and Labour Relations {Consolidation) Act 1992
(application to trade unions of certain provisions relating to the insurance of children’s lives

by industrial assurance companies), for subsection (1) there shall be substituted the following
subsection——

“(1) Section 99 of the Friendly Societies Act 1992 {insurance of lives of children
under 10) applies to a trade union as to an industrial assurance company.”

Social Security
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Social Security Contributions and Benefits (Northern Ireland) Act 1992

18. In section 171(2) of the Social Security Contributions and Benefits (Northern
Ireland) Act 1992, after “157” there shall be inserted the words "and regulations made by
the Chief Registrar of friendly societies under paragraph 10(2) of Schedule 1 to this Act.”

19.-—(1) In Schedule 1 to that Act, in paragraph 10(2)—

(a) for the words “Friendly Societies Act (Northern Ireland) 1970 there shall be

substituted “Friendly Societies Act 1974"; and
(b) for the words “Registrar of Friendly Societies for Northern Ireland” there shall

be substituted “Chief Registrar of Friendly Societies”.
(2) In that Schedule, in paragraph 10 for sub-paragraph (3) there shall be substituted the
following sub-paragraph—

“(3) The power conferred by sub-paragraph (2) above on the Chief Registrar of
Friendly Societies to make regulations shall be exercisable by statutory instrument,
and—

(a) the Statutory Instruments Act 1946 shall apply to that power as if the Chief
Registrar were a Minister of the Crown, and

(b) section 171(3) to (5) above shall apply to those regulations as they apply to
regulations made by the Department.”

NOTES

Commencement. Pt I, paras 1, 5-11 were brought into force on 1 February 1993 by the Friendly
Societies Act 1992 (Commencement No 3 and Transitionat Provisions) Order 1993, SI 1993/16
{made under s 1 26(2) ante); Pt 1, paras 2-4 were brought into force on 1 January 1993 by the Friendly
Societies Act 1992 (Commencement No 2) Order 1992, 51 1992/3117 (made under s 126(2) ante);
Pt 1, paras 18, 19 and Pt [l were brought into force on 1 January 1994 by the Friendly Societies Act
1992 (Commencement No 7 and Transitional Provisions and Savings) Order 1993, SI 1993/3226
(made under s 126(2}, (3) ante).

Up to 1 June 1994 no further orders had been made under s 126 ante bringing the remainder of
this Schedule into force.

Para 4: 8 5(1): Dispute; person claiming to be entitled. The meaning of these expressions in
whiat is now the National Debt Act 1972, 5 5(13, Vol 30, title Money (Pt 2), was considered in R »
Chief Registrar of Friendly Societies, ex p Mills {1970] 3 All ER 1078, [1970] 1 WLR 1534.

Director of Savings. As to the appointment and funcrions of the Director of Savings, see the
National Debt Act 1972, s 1, Vol 30, title Money (Pt 2).

Writing. See the note “Wrirten” to s 17 ante.

§ 5(2): Sent by post. This provision brings into operation the provisions of the Interpretation Act
1978, s 7, Vol 41, title Statutes, to the effect that service is deemed ro be effected by properly
addressing, prepaying and posting a letter containing the document and, unless the contrary is proved,
to have been effected at the time at which the letter would be delivered in the ordinary course of post.

Service by post may be effected by ordinary or registered letter; see T O Supplies (London) Ltd v
Jerry Creighton Led [1952] 1 KB 42, [1951] 2 Al ER 992. It follows that it is also permissible to use
the recorded delivery service.

Qaths. See the note “Oath™ to s 67 ante.

Para 6: S 49A(3): Friendly Societies Commission. As to the establishment, etc of the Friendly
Societies Commission, see ss 1-4 ante.

Para 8: S 22B: Comumnittee of management. For general provisions as to the committee of
management, see s 27, Sch 11 ante.

Loan Socicties Act 1840, s 27. See Vol 30, title Money (Pt 4). S 27 is further repealed in part by
5 120(2) ante, Sch 22, Pt I post.

National Savings Bank Act 1971, ss 10, 11, 27. See Vol 39, title Savings Banks.

National Debt Act 1972, s 5. See Vol 30, title Money {Pt 2). For the meaning of “the register” in
that Act, see s 2(1) thereof. .

Solicitors Act 1974, s 23(2), (2A). See Vol 41, title Solicitors.

Insurance Companies Act 1982, s 49, See Vol 22, title Insurance (Pt 2).

Companies Act 1985, s 449, See Vol 8, title Companies. § 449(3) is repealed in part by s 120(2)
ante, Sch 22, Pt { post.

Financial Services Act 1986. See this title ante and Vol 30, title Money (Pt 1), That Act is
amended and repealed in part by ss 98, 120(2), Sch 18 ante, Sch 22, Pt | post.

Company Directors Disqualification Act 1986, s 22A. See Vol 8, title Companies. For the
meaning of “the Companies Act” and “the Insolvency Act” in that Act, see s 22(7) thereof.

Banking Act 1987, s 84(1). See Vol 4, title Banking. $ 84(1) is repealed in part by s 120(2) ante,
Sch 22, Pt [ post.
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