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Regional Cluster Report” - =
CONFERENCE ON AN ENABLING ENVIRONMENT FOR CIVIL
SOCIETY, Sept. 1996

South Africa

Cluster: Malawi, Zimbabwe, Zambia, Mozambique, Angola,
Botswana,Lesotho

ge SUme

The context is scanned using examples from the different country scenarios. The analysis and reporting
combines, in an evidence-based format, the issues around the nature and evolution of civil society, its relations
with other stake-holders, its capacity and mandate, and the environment in which it should operate. Country-
highlights are then dealt with to elicit evidence, and where possible/useful, to highlight comparative dimensions.

Praxis

The simultaneous emphasis on legislation and policy is crucial. Especially within the context of
our present socio-political experience as a region, good laws are necessary but not sufficient for
an independent, responsible and viable NGO Sector. Taking this conceptual option might also
help dispose us towards the inclination to support NGO models where the emphasis is on broad-
based popular struggles in which the democratic potential of ordinary people is cultivated.
Ultimately the NGO Sector cannot be an answer in itself and for its own sake. Yet it is important
to strengthen its obvious potential to be an alternative and largely voluntary, and in the result
potentially more democratic centre of popular social struggles as well as a training ground for
democrats among ordinary people. |

Another point seems to also derive from the above. It appears that the main strength of this
initiative will lie in its continuity and ability to go beyond a platform for legislative discussion
(present and desired), but also a network of activist and mnovative linkage, an opportunity for the
identification and initiation of (more) capacity-building possibilities for NGOs, an opening into
(more) discussion of ancillary aspects of effective NGO work eg Financial Sustainability, Context-
specific Advocacy work, etc. ' _

For instance it will appear from the analysis of Zimbabwe that the emphasis cannot be in the past,
(except for what the past is worth as an experience), but in the possibilities provided for future
collusive work among concemed actors especially in Government, and Civil Society to build an
alternative and ideal policy and legal regime for NGOs in the country.

A Digest of Key Convergent and Divergent Issues in the Cluster
istory and Relati ith the State

In broad strokes the NGO Sector in the cluster seems to have developed through
four principal milestones: First, during colonial times there are variant cases of
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voluntarism that have not found a decent place 1n the annat$™of the histories ot the
different countries. These were especially philanthropic and class/gender/age-group
consortia with a strong peer educational and value-transmission function. Although
the recollection of this phase is made difficult on account of obvious
historiographical problems of dominance and servitude in international social
relations, the benefit of even a stressful recollection lies in the assertion of the value
drive of any bona-fide not-for-profit sector, and also in the placement of value in
the voluntary efforts of many ordinary people who do not have desks and date-
stamps with which to receive Fiscal benefits from Government, but who come
together with the genuine and fervent concern for Social Progress. Perhaps that may
begin to give us a pointer to new frontiers for the discourse on an enabling policy
and legislative environment.

The second phase is during the colonial period when the main benchmarks of the
voluntary sector were either in the realm of parochial and sometimes elitist concerns
like the Society for the Prevention of Cruelty to animals in Zimbabwe, or were
philanthropic (read political once every ten times) efforts aimed at alleviating the
distress that was the result of the colonial experience, or efforts by indigenous
resistance groups to colonial edifice . The third phase has been the period soon
after the attainment of Flag Independence when in many African countries of the
cluster the NGO’s have enjoyed a honeymoon with the state with the new emphasis
on developmentalism . Here the relationship has been so collusive that it has not
been easy for the voluntary sector to also look critically at government conduct and
process.

In many of the cluster countries, it being now many years after independence, there
is a new realisation that in virtually all of the scenarios the state has failed to deliver
and people have reaped a “grain of wheat”. Within this new polity , civil society
has realised that it needs now to engage politically , define its own space, articulate
an alternative development paradigm , and demand accountability from the State.
This in fact is the fourth phase. :

It will appear from the reports from Zambia and Zimbabwe that the State has not
found itself comfortable relating to civil society in the fourth phase. It is important
to grasp the outlines of the broad picture, though in miniature detail the post-
modern State may make concessions here and there and allow NGOs some
semblance of participation. For instance in Lesotho the Government has allocated
NGOs a slot in the National Planning Board and promised NGOs representation on
the Law Reform Commission established in 1993, albeit not yet functional. In the
same country Central Planning informs NGOs through the Lesotho Cougeil of
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NGOs about the availability of funds for development projeets for winch pro psdls
have to be submitted, and there is mention being made of the possibility of that

funds generated through the Lesotho Highlands Water Development Project will be
available to NGOs. ‘

But as mentioned earlier, the more emphatic picture in this fourth phase of the

historical development of NGOs in the cluster is one of uneasy-bedfellowship. Even
in the aforementioned Lesotho situation, there is a general perception that NGOs
when they involve themselves In Rights based work are being used for political
purposes and this controversy has in some ways threatened the “credibility” of even
the Lesotho Council of NGOs. On this account it is useful to place a new emphasis
on an alternative jurisprudence that gives permissive space to civil society to engage

_ at the political, rights based level. The starting point would be to recreate the basis

of NGO voluntarism as the fundamental Right of Citizens to Association and
Expression ( ¢.f. Botswana Contitution Secs. 12 &13; Zimbabwe Constitution Secs.
20 &21; Lesotho Constitution Secs. 14&16, etc). This would then proffer a basis
for deconstructing the proscriptive regulatory principle and for establishing a Rights
basis. From the reflections on this point coming out of my cluster, it is possible to
suggest two levels of principles that could goven regulation of the voluntary sector:

1. The political level.
The first aspect here would be to recognise the scope of voluntary action, no
matter how and where iniated, with the caveat only that it be bona fide.

The second connected aspect is to appreciate the right space for civil society "~

to engage in rights based work. When in Zimbabwe the Zimbabwe Human
Rights organisation organised a demonstration to commeorate the fatal
shooting by police of innocent civilians in Harare, a demonstration that was
then hijacked by agent provocateurs, the State castigated Zimrights so heavily
that it wittilessly suggested that there were now Zimlooters who would end
up in Zimprisons. The third aspect is to recognise that responsible regulation
is premised among other things on the involvemet of those who are to be
regulated or governed. This way arbitrary regulatory power is proscribed and
a mechanism is put in place to, as it were, regulate the regulators. To this
end this principle of regulation would suggest that NGO’s themselves must
be part of the agency responsible for self accounting of NGO’s, or must be
solely responsible for the same. A final aspect here 1s to regonise that if
NGO’s are involved in the crafting of a regulatory environment , they must
also be involved in amendments to that environment so that they do not suffer
net prejudice with respect to their space and right to operate. There could be .
possibilites then of building into emerging Jegislation the residual right of
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NGO’s to be consulted before any amendments on*iNGU’s are passed in
Parliament. '

The legal / Jurisprudential level

In the experience and discussions of the cluster, there are two aspects to
emphasise here :

The first is to ensure that the regulation of the voluntary sector takes
departure in a rights based jurisprudence, in other words in favorem

" libertatis. Tt is obviously possible that without this legislation a national

legal scenario can have as its inarticulate premise the need to control and
limit. It emerges from the requirements for instance of the 1978 Fundraising
Act of South Africa that NGO’s must first be authorised by the State in terms
of the Act before they receive any contribution “solicted, accepted or
obtained” from outside the Republic of South Africa. This was clearly
motivated during the Apartheid era by the need to check on who would
support the liberation effort from outside the South African borders.

The second aspect can be constructed in the broad reaim of the human rights
jurisprudential concern to ensure that limitations on rights should only be

such as are reasonably justifiable in a democratic society. The test is three
fold:

- whether the legislative objective is sufficiently important to justify the -~

limiting of a fundamental right ;

- whether the measures designed to meet the legislative object are

rationally connected to it and are not abitary, unfair or based on
unreasonable considerations;

- whether the means used impair the right of freedom no more than is
necessary to accomplish the objective.

Self Governance

The other question that emerges is of .course the question of self governance of
NGO’s. The broad point that should be established here is that although it is
important to clean ourselves up as NGOs, we must not be derailed and made to pre- -
occupy ourselves with self-image correctitude to the extent that we fail to_engage
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because we feel that we are not “clean enough’”. 1he polat issibai Righds based work
exposes NGOs to the societal contradictions underpinning the struggle against
vested interests, and hence to the wrath, at the very least discomfort, of the powerful
interests in society. In the regulatory realm, this antagonism may translate into
deregjstration or refusal to register, even for the cleanest NGOs. In essence, with the
current political terrain in the Region, for the State the primary expediency of
Regulatory power might not lie in its utility for management auditing, but in its
prostitutability for narrow political ends. Perhaps this is why the Lesotho, Botswana
and, outside our cluster, even South Aftican country reports all suggest that although
regulatory law is existent in those countries, the follow-up is poor and many NGOs
simply end up doing what they think is useful for them in spite of the law. In
. Lesotho, discussions between the Legal Aid Officer at FIDA-Lesotho, Rethabile
Sakoane and her colleagues, and the Registar General’s office, disclosed that there
is hardly a sufficient human resource portfolio at the office to effect monitoring and
follow-up (whatever the intrinsic value of these), in such a way that the office
shelves still contain long-dissolved societies--the dead--among the living!

Malawi provides an interesting example of clear attempts by the NGO co-
ordinating body to come up with a code of conduct for local NGO’s. So does
Zambia. Zimbabwe is grappling with models of governance and accountability In
the co-ordinating body itself. The Botswana council is new , and is still trying to
work out its arena of work. But reflections in the cluster seem to point to five useful

purposes of self regulation for NGO’s. As there would be space elsewhere for

discussing details of codes of conduct during the conference, I propose to confine—

myself here to the perceived benefits that may emanate from a good self governance
model and practice on the part of NGO’s.

- The enhancement of credibility _

- It is also a form of leadership training in terms of appropriate value systems,
self management and leadership integrity. _

- It enhances accountability to the public as well as to constituencies of the
NGO’s in question . ' '

- It enhances the capacity of NGO’s in visioning, planning , management and
programming, -

. It facilitates the retention of the value based principle.

tabili Public Information
with sub-notes on the Media

One problem confronting civil society in the cluster is the problem of access to )
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information . Most or the Media, both print and electroriic, is controlied<vy the
state and / or parochial private sector interests, Hence both are not independent.
In this context it is difficult for NGO’s to contribute meaningfully to the social
- justice and development debate, becasue they simply do not have information. This
s particulary worrysome with the emerging matrix of “decentralised co-operation”
where obviously civil society in the cluster cannot be in effective partnership with
multi-resource, data-strong actors like the World Bank and the European Union,
indeed their own governments. When I was in Malawi I took occasion to sit in in
a World Bank and NGO’s meeting called to brainstorm on c¢o-operation and
partnership. One of the World bank representatives present suggested to the NGO’s
that as NGO’s and the World bank in Malawi they both had something to contribute
to a new partnership. In his estimation, he went on, the comparative advantage of
NGO’s in Malawi vis-a-vis the World Bank was that they had grassroots contacts
and abundant goodwill and the zeal to work in development. On the other hand the
World Bank could also bring in to the relationship massive funding , “and we also
have an incredibly deep pool of knowledge”. Although I shifted in my chair at
what in my humble view was the the political and ideological incorrectness of this
observation, I am afraid I admitted in my heart that unfortunately it was true at this
point in time in the history of the region’s development , or is it under development!

This places a challenge on the voluntary sector in the cluster to make urgent
demands for not only a freedom of information and constitutional affirmation and
jurisprudence , but also the opening up of public information resource outlets

accessible to the public and the NGO’s themselves. It is difficult to conceive of

constructive engagement and accountability in a situation where you don’t know
what the other person or entity is supposed to do , has done , not done and will do.

The other option would be for NGO’s themselves to seriously look into the setting
aside of resources , or the sourcing of same , for putting up their own Media.

Capacity Buildi

Capacity building in the cluster discussions emerged in two packages. The first is
the concern about technical capacity that will accompany the new policy and
legislative regimes that may be ushered in by the evolving or potential process of
charting an enabling environment. In this regard NGO’s would want to be
strengthened in the areas of putting together organisational values and attitudes,
visioning and mission, appropriate and effective systems and structures, staff -
development in the different aspects of NGO endeavour, and organic and creative



linkage with constituencies and laterally with other actors:™ " | -

But there 15 a second , and perhaps more fundamental , level of capacity building .
This is the need to build political capacity for NGO’s in the cluster to understand
and articulate a progressive development discourse, to unpackage globalisation and
root their own working in authentic African needs and demands, to engage the State
creatively and critically, to organise and marshall ordinary people on issue based
platforms for social justice, to democratise internally and to consistently otherwise -
broaden the democratic space on a day to day basis.

At a more immediate and practical level , this concern for political capacity is in turn
seen at two levels differentially in the region. The one level is for countries like
Zimbabwe and Mozambique, and to an extent Botswana, which need to have the
" capacity to actually initiate and streamline discussions on an enabling environment
for civil society. The other level is for countries like Malawi and Zambia which
need to continue what they have started, by ensuring that their interests and their
agenda are not sidestepped, that they can still make legitimate demands from the
State, and that their entire engagement continues to be value based and nspired by
a genuine will to enhance the democratic space of ordinary people in their countries.
This would translate into among other things not coming up with flagrantly obtuse
opportunities and resources for the aggrandizement of NGO personalities..

. The Nature of Civil Society in the Region/Cluster
with sub-notes on agenda and identity

Again in the cluster experience there are fundamental questions of the scope and
ambit of the voluntary sector. Definitions of what is Civil Society, and/or on what
considerations some actors in Civil Society should be excluded from the vinculum
of say NGOs, cannot be politically neutral. Let us take the example of one .
important Civic actor in the region.

It appears that throughout the sector , in both existing and proposed policy and
legislation (e.g. Malawi Draft Law) , the ambit of the definition of NGO’s does not
encompass Trade Unions. This is of particular interest in a cluster where all the
countries are undergoing some form or another of the Bretton Woods driven
Economic Structural Adjustment Programmes, characterised by massive
retrenchments of workers , cascading standards of living for ordinary people, and
over-permissive environments for international (read Western) finance _capital
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surplus appropriation. 1t seems to me in a context like this' that trade unionsplay a
very crucial role both on the social and structural development planes. The reality
on the ground bears it out that trade unions cannot , and are not playing a parochial
class based role of protecting shop- floor interests, but are championing a
comprehensive social justice agenda. In Zimbabwe for instance as appears more
fully under the Malawi part of the report herein, the Zimbabwe Congress of Trade
Unions was the first organisation to pioneer a “beyond - ESAP study” . Ultimately
this perhaps advocates, as previewed already herein, the case for a unitary and
comprehensive law of voluntary organisation as such, to enable citizens to organise
and congregate around ideas -~ a potentially new form of politics on the continent!
I do not share the concern that I have heard in the past that such permissive
legislation would erode the essential (serious) value of Civil Society, as the process

opens up to non-issue based voluntarism, which could be a concern especially with
~ regard to the Fiscal incentives/benefits. I think that can be worked out in terms of
detail and the evolution of some broad social guideline and legal convention. Things
would thén work themselves out, and the value drive would be maintained so that
one should not be apprehensive within that scope of the emergence of flippant

social organisation, say an Association of Bespectacled Women of Angola
(ABWA).

Issues from the country contacts and discussions
ZAMBIA

A. The tripartite process of meetings between NGOs, the Government and donors
started about early June 1996 and so far about 4 meetings have been held. A
working group has been formed to spearhead the process. In terms of initiation, the
process was born partly of the general aspirations from the non-Governmental and
Governmental sectors, but more specifically out of the visioning process

started especially by the Gender-advocacy organisations after Beijing.

B. It is also interesting to note that the NGOs have made a lot of impact especially
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n the evolution of muiti-partyism in Zambia. ‘[he State-cleatiy notices the stréngth
and potential of NGOs, as is evidenced by the fact that the State President has made
reference of some sort or other to the NGOs during well-nigh every public political
address. As previewed in the discussion on praxis, this is important to understand
because it establishes clearly the context and possibilities in which and for which the
discussions on NGO Policy and Legislation are taking place.

C. As in many other country scenarios, the present contact arrangement is such that
the NGOs are regulated through the Ministry of Community Development. It is felt
by the NGOs that the 1deal scenario should not only be one where the contact point
between them and Government goes beyond “regulation™ to even include self-
regulation by NGOs, but also where NGOs are not restricted to one “parent

~ Ministry” so to speak, but have Liaison points established for them in all the key

Social and Public Service Ministries. Surely NGOs, some of whom have a long
history of involvement in the provision of education, should deserve a guaranteed
space in say the Ministry of Education policy-making echelons so that they can also
input therein their experience and “interests”. Equally, NGOs who enjoy (or suffer)
partnerships with donor NGOs outside Zambia may also want to have a liaison point
in the Ministry of foreign affairs as a forum in which their interests and aspirations
may be represented.

I found this concern by the Zambian NGOs to be legitimate. Other studies have
already shown too the inherent limitations in having a single ministry as contact

point for NGOs, including that the relationship of such ministry with NGOs would o

tend to be coloured by the other primary concerns/mandate of the same ministry.

D. The NGO Co-ordinating committee has been given the mandate to do a Code of
Conduct for their members. Codes of Conduct should be encouraged and in fact
built into the pnincipal NGO governing legislation in order to have a mechanism of
self-regulation for NGOs, which mechanism is in turn important for dissuading
Government from finding excuses for proscriptive regulation.

E. Concomitantly, (the) co-ordinating body(ies) for NGOs should be strengthened
to enhance their capacity to play the role envisaged in “D” above.

F. Legislation should affirm the Constitutional right of NGOs to exist and serve,
Article 20 of the Universal Declaration of Human Rights, 1948 affirms the right of
individuals to “peaceful assembly and association”. It is important that this right is
not only transcribed into national constitutions, but is also affirmed and understood
to apply to juridical persons like NGOs as well as the right of natural persons to
congregate in such.
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G. Regarding the question of fiscal incentives/oenetits  NGUs, apart 1rom the
lessons they might glean from the Malawi proposals, infira, would also want to be
- considered in allocations from the regular annual national budget, and/or when at the
end of each year budgets are retired, they may also get an allocation from their
sector-related ministries from finds that would not have been spent during the given
financial year. This issue must be discussed as it relates to an issue NGOs are
continually seeing as crucial: their financial Sustainability.

H. During this conference Zambian NGOs would also want us to discuss the
relationship between international and domestic/indigenous NGOs, as well as
explore together capacity-building possibilities for NGOs as they engage in this
process. .

- MALAWI

In terms of the generation of ideas on an ideal legislative and policy framework for
NGOs in a given country context, as well as tripartite coalition to achieve the same,
one would say a lot has been achieved in Malawi.

A. The NGO Law process, as it is being generally called, was motivated by three
principal issues/concerns:

*Affirmation of the right to existence for NGOs,

*The question of the credibility and integrity of NGOs,

*Fiscal benefits/Incentives for NGOs. '

B. I think it could also be crucial to revisit the issue of why Trade Unions are left
out in the definition of NGOs to be encompassed by the proposed legislation. In an
economic and socio-political context such as our Third World scenario, Trade
Unions inevitably go beyond the representation of “parochial” shop-floor interests
to articulate a broader Social Justice agenda (in Zimbabwe for instance they were
about the first group to undertake a “Beyond ESAP” Study). Given this, would we
not want Trade Unions to also have their right to exist affirmed, to be viable through
among other things what might accrue from the fiscal incentives, etc? Would
excluding such a (potentially) principal African civic actor not be falling into the
pitfall of a neo-classical definition of NGOs and their work? Granted that they may
already be governed by other more specific legislation, but that is the next point
here;

C. We need to look at the present NGO Law initiative in conjunction with parallel
legislation governing some sectors of the NGO Community itself-- laboyr,.if the
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above were granted, disability legislation, Memoranaa oi-Understanding governing
usually the status of international NGOs, etc. '

Apart from the more mundane legalistic concern to avoid conflicts in the laws and
so on, the more urgent concemn here is to make sure that there is some basic

standard of rights which as it were is not given by the right hand and taken away by
the left.

D. A crucial issue which the Malawian NGOs are grappling with is the proposal in
their draft law for a NGO Liaison Board established at Section 3 therein. The Board
would be composed of 10 members representing NGOs, government and specialist
profession representatives eg from the Law Society and the Accountancy. Its duties
specified at Section 3.2 of the proposed draft legislation would be as follows:-

a) to consider for approval or rejection applications for registration as an NGO..
b) to de-register an NGO which has violated the Act.

c) to appoint, supervise and terminate the services of a Registrar of NGOs.

d) to provide a regular forum for consultations between Government and NGOs and
the donor community.

e) to make annual reports in the ministry on the NGO community, the
implementation of the Act and “other connected matters™.

f) to recommend to the Minister amendments to the Act or necessary subsidiary
legislation.

These proposed duties warrant a closer analysis:

The concept of the liaison body itself seems to have a two-fold inspiration. On one
Jevel there 1s an obvious need for NGOs to institute, and where present, enhance
mechanisms for self-regulation. On another there seems to be the inarticulate
premise to want to continue with a semblance of the tripartite coalition of
Government, NGOs and Donors. Yet it is important to look with a magnifying glass
at whether the Liaison Board itself would be needed, if so, what its powers would
be.

If the Liaison Board is going to be a regular forum for tripartite consultation as well
as make annual reports on the NGO community and even recommend to the
Minister, amendments to the Act and secondary legislation, then it is possible that
this could mnulitate against the role of the Council of NGOs in Malawi
(CONGOMA). Regarding the principal function of registration and de-registration
of NGOs, it is fundamental that this be exercised for purely regulatory rather than
limiting purposes. To achieve this there is not only need to ensure that the Board,
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investment and the growth of the economy: *I'am convinced tftat in
order to exploit these opportunities fully, the existing partnership and
trust between Civil Society, labour, the private sector and Government
should be nurtured and strengthened. It is only through this that we can
achieve our shared goal of alleviating poverty through rapid economic
growth.”

(Zimbabwe, Budget Statement, 1996 @ p.2)

As they listened to the Minister, the Churches in Zimbabwe sat with unease because
The Ministry of Finance had just totally disregarded the extensively researched and
wide-consultation-based input which the Churches had submitted to the Ministry
under the rubric: “A People Centred National Budget”. Far from even
- acknowledging receipt of the popular, broad-based input into the National Budget
thus facilitated through the midwifery of the Churches--to my mind the process.and
package representing an incontrovertibly authentic Civic initiative--the Ministry
chose to “incorporate” the Churches’ input by simply prefacing the Budget
document with a rather oversubscribed biblical verse. '

Such a typical “Fowler’s paradox” context lends credence to the Zimbabwean Civil
Society’s hypothesis that if one attempts a political reading of the post-1990
principal amendments to legislation governing some key sub-sectors of Civil
Society--labour, students, voluntary organisations--one notices a consistent trend on

the part of the State to muzzle alternative centres of popular participation, especially =~

against the backdrop of a 1990 and beyond Economic Structural Adjustment
programme that seems to have worsened the poverty situation and also created the
new poor.The reference here is to the amendment of the Welfare Organisations Act
in 1995, and before it of the Labour Relations Act in 1992, and before both of the
University of Zimbabwe Act in 1990.

Zeroing in on the new Private Voluntary Organisations Act, the Act permits the
creation of any body or association of persons the objectives of which are providing
for the material, mental, physical or social needs of individuals or families,
prevention of distress for persons or families, raising families or persons’ standards
of living, provision of funds for legal aid, prevention of cruelty to animals, and/or
the collection of contributions to aid any of the above. There is also an enabling
provision for the inclusion of such other unspecified categories as may be prescribed
from time to time. '

Bodies that are expressly excluded from the ambit of the Act includg any
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Governmental organisation (national, regional, etc), any-reéigious body Coukiliig
itself to religious work, any trust executed by deed of trust with the High Court, any
* educational trust approved by the Minister, any self-benefitting body or association,
any health association ( registered under a separate Act of Parliament),any body
approved by the Minister to benefit a hospital or nursing home, the Zimbabwe Red
Cross Society, and any political organisation “which limits itself to political
activities”.
More or less like the Lesotho Societies Act of 1966, the legislation is fairly detailed
in terms of the mode of registration of voluntary organisations. To be registered a
PVO must lodge with the Registrar a copy of the Constitution of the organisation,
arrange for the publication of the constitution in a locally circulating newspaper and
provide proof of such to the registrar, and file an application for registration with the
registrar. The constitution of the organisation must include such particulars as how
" the managing committee of the organisation is constituted and how vacancies shall
be filled, how assets would be distributed in the event of dissolution, and a state
ment that the organisation is not for profit and that it shall uphold the laws of
Zimbabwe.

What perhaps may have to be looked at more critically arethe controversial powers
given to the Minister, in terms of S.20(A) of The Act, inserted by S.8 of Act 6/95
(the Amending Act), to suspend the Executive of a voluntary organisation and
provide her own (interim) Executive whenever “it appears to the Minister, on

information supplied to (him) with respect to any registered private voluntary .

organisation that:-

(A)The organisation has ceased to operate in furtherance of the
objectives specified in its Constitution, or,

(B)The maladministration of the organisation is adversely affecting the
activities of the organisation, or,

(C)The organisation is involved in any illegal activities, or,

(D)1t is necessary or desirable to do so in the public interest...”

The first weakness of this sweeping legislation seems to be in that it controverts the
Right to association in S.21 of the Constitution of Zimbabwe. Although there are
limiting clauses in the Constitution regarding the exercise of this right, which clauses
also prompt some possible ambiguities in interpretation, there seems to be
prospects that the constitutionality of S.20(A) of the PVO Act could be successfully
challenged, given some recent attempts by Zimbabwe an Courts to read fundamental
rights provisions in favorem libertatis (for instance In re Munhumeso 1994 (2) -
ZLR 49). A broader interpretation of the freedom of expression (see Retrofit (Pvt)
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itd v_L'he Posts and ‘f'elecommunications Corporation SC. 136/95), coultt also
be another head of argument. The threats on the other hand stem from the fact that,
~with the overarching politics of patronage and post-modern collapse of the Social
Ethic, citizens cannot be too sure on which day of the week a Judge chooses with
impunity to deliver a judgement written from the fountain pen of the political
bosses.

Another leg of argument should also be isolated here. This is the whole questibn of
the Right to a fair hearing as both a Constitutional Right and Natural Justice
principle. S. 18(9) of the Constitution of Zimbabwe reads in pertinent part:-

“Every person is entitled to be afforded a fair hearing, within a
reasonable time, by an independent and impartial Court or other
adjudicating authority established by law, in the determination of the
existence or extent of his civil rights or obligations.”

In the case so far dealt with under the PVO Act, the Minister has published in the
Govermnment Gazette the names of the affected Executive Committee members
- without furnishing reasons for his action, and impliedly purporting to act on
“information”. In addition, the effect of the so-called suspension is that the affected
Executive Committee members may not be re-elected to the Executive Committee
until, or worse still unless, the Minister revokes the “ban”. So, on the basis of
“information” the Minister has determined that the members may not fully

participate in the activities of their organisation. This, it is submitted, is a =

determination which should entitle affected members to “a fair hearing”’before it is
made, which was not the case in this experience. The Minister’s determination had
the effect of curtailing the members’freedom of association. Consequently, insofar
as the Act empowers the Minister to act without so much as giving reasons, let alone
according the members a fair hearing, S.20(A) of the Act is inconsistent with
S.18(9) of the Constitution.

Yet at the same time the bases given for possible suspension are also facets of

conduct that could be regulated by existing legislation and common law. The
leadership of an organisation may simply be prosecuted for illegal activities. At the
same time if there are internal problems of governance the Courts of the Land
would/(should) be open to hear complaints from disgruntled members (compare
Botswana: Mpho and Ors v Matante 1964- 67 BLR 76; Phlkane v Geoffrey

Leteemane & Qrs Misca No 48 of 1994).

Civil Society in Zimbabwe however could also capitalise on the emerging_ spirit-in
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Government that may be behind the drafting of the” Private Volumtary
Organisations (General) Regulations,1996, which effectively alter significant
parts of the principal Act. In particular, the Statutory instrument requires the Board
(set up under the Act) to grant members of an NGO’s Executive Committee an
opportunity to show cause why they should not be suspended, requires the
responsible Minister to provide written reasons for suspending members, and
establishes, or rather affirms, the right to Judicial review of decisions by the
Minister to suspend members of an NGO’s Executive Committee.

MOZAMBIQUE
The portfolio of NGOs found in Mozémbique includes:-

*Socio-economic development organisations: integrated rural
development activities, social assistance, health, education, agriculture,
environmental, social research,

*Human Rights/Humanitarian organisations: defence and support of
Human Rights struggles, disability, community care,etc,
*Professional associations/Group interest bodies: promotion and
defence of professional groups, trade unions,Farmers and peasant
associations,etc. '

The main umbrella or networking or co-ordinating organisations are:

*LINK-NGO Forum: information exchange, working group and
meeting forums, institutional development for local associations,
national and regional networking, advocacy and lobbying,

*FORUM MULHER: Women’s network, gender and development
issues, capacity-building, lobbying, etc,

*MONASO-AIDS and sexual diseases education network,

*OTM: Trade unions network.

The registration of voluntary organisations is defined and undertaken in terms of the
Decree for the formation of local associations(1991). The co-ordinating NGOs in
Mozambique feel however that this process is made difficult by the widespread
corruption and also by the red tape. Furthermore, in a vast and country within
problems of accessibility the registration of NGOs away from the capital city is
extremely slow and not always functioning.

A process is currently under way for the designing of a new law to govern the not-
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for-profit sector in Mozamblque But, m the words-of te LINK and Kelima
secretariat:-
~ “Whilst the government is pursuing the long process of designing a
new law concerm'ng the activities of NGOs in Mozambique, and
'without the minimum of consultation and dialogue, the situation
remains inefficient and ineffective”.

The NGO Sector has a very clear vision of the kind of legal environment they
would want to work in. They would want simple and robust registration systems,
easily accessible to the different geographical regions/provinces. They would want
to evolve a code of conduct that ensures the integrity of NGOs. They would want
minimum bureaucracy, as well as the assertion that they have a right to participate

in comprehensive social justice programmes including rights-based work. They
- would also want the latitude to import project and organisational equipment/goods
free of taxes and duties, to fundraise free of tax obligations, etc. The concomitant
responsibilities that they see are to fulfil minimum reporting and accountability to
~an autonomous administrative body, and to co-operate with Government officials
and plans at appropriate and mutually beneficial levels.

BOTSWANA

The formal origins of the NGO Sector in Botswana are traced to relatively recent

historical crisis points like the 1965-69 drought and famine when NGOs were

formed generally to deal with welfare matters particularly famine relief. At that point
in time, the Government was more concerned with relief facilities reaching the
people than with within the legality or otherwise of bodies instrumental in asmstmg
in the same.

It was only in 1972 that a law dealing with “Societies” and “Associations” was
enacted. In the analysis of some Botswana NGOs, the striking feature of the 1972 .
law was its simplicity.

The law accords the power and responsibility to register voluntary organisations to
a Registrar who is an officer in the public service and is appointed by the Minister
of Home Affairs.

For a voh_mtary organisation to be registered it must furnish the Registrar with its
governing documents, list of office bearers, and must indicate that it operates and
holds its meetings in Botswana. —
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'The Registrar has-the power to refuse to refuse 1o registeran organisation =f its
objects are unlawful, prejudicial to or incompatible with peace, welfare and good
order in the country; the membership of the organisation is not clearly defined and
there are no rules for dissolution of the organisation”. The Registrar can also refuse
to register an organisation if he “doubts the capability of the members to manage
its affairs; its Constitution is repugnant to the laws of the country; where the
organisation does not exist or its name so closely resembles that of other registered
- societies that it is likely to deceive the public or members of the society”

If an organisation is refused registration it may appeal to the Minister.The decision
of the Minister is subject to judicial review.

Besides the framework on establishment and registration, the law has scope for very
 little else. Specific “accountability” duties towards the government include the filing
of annual accounts, and any such changes as may have occurred with regard to the
‘objects of the organisation, office bearers, etc. Generally the rest is left to be
governed by the internal rules. Each Constitution, however, must state the general
powers of each organ and office-bearer of the organisation, for instance the power
of the Annual General Meeting,General Assembly, Secretary-General/ Chief
Executive, etc. A recent study by the Democracy Research Project discloses that
quite a good few of voluntary organisations do not follow their own internal rules.
For instance m some cases elections are not held according to the Constitution. In
one organisation the last elections were held in 1965 and the members assumed that
elections would only be held if an office-bearer died.

It has already been observed that where members are aggrieved by any internal
governance issues a claim may lie in the Courts at the behest of such members.

Where they make profit, NGOs are subject to taxation. The law permits an
organisation to seek exemption under the Income Tax Act from the Minister of

Finance and Development planning. It would have to be shown that the profitso = - -

made is not distributed as dividends to shareholders.

There are currently no tax rebates on donations to NGOs .

ANGOLA

Information had not come from Angola at the time of writing this report on account of the fact that their
paper was still being translated from Portuguese into English. '

P
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However, concerns/expectations [ garnered from the Angolan pariiCtpanis Swie uiciude mempess jrom
the umbrella body that houses about 260 members, when they arrived for the Conference include:-

* Discussion of the relationship of and mutual perceptions between
Government and the Voluntary Sector, including the problematic that
Government tends to recognise and apparently prefer to co-operate
with those NGOs that work in the primary or complementary

development sector, and not with those who are engaged in Human
Rights work.

* Discussion of Financial Sustainability of NGOs not only vis-a-vis the
Fiscal incentives and the raising of funds locally but also with respect
to donors whose funding mechanisms are sometimes not clear to the
NGOs with the result that in some instances funds end up not reaching
the intended beneficiaries.

* Discussion around the nature of the law of Associations in Angola,
comparable to Mozambique. Would its over-arching principle of
providing the framework for activities of associations for the interests
of their members not militate against the broader Civic mandate/desire
to serve the general public beyond members of an NGO?

LESOTHO

NGOs in Lesotho are registered under three pieces of legislation, the Societies Act - |

of 1966, the Friendly Societies Act of 1882, and the Co-operatives Proclamation
470f 1948. '

Apart from the Statute, the Law office has gone further to issue out a simple Manual
setting out the requirements for registration. The Manual is meant to assist
prospective applicants to prepare their documents for registration of their societies.
In the estimation of the NGOs in Lesotho, the Manual has been very helpful coming
in to assist as it were many people who would not have deciphered unwieldy
legislative material.

The production of the Manual in Lesotho calls to mind the whole question of

State technical . assistance in the registration and life of NGOs. A Malawian
Government official for instance suggested that there may be need to envisage in the
indicators for an enabling environment theé role that Government could play to help
NGOs to register in terms of the documentation, situation analysis, etc. On the other
hand this was seen as patronising on the part of the State.

e
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‘The Lesotho legislation 1s very leading/instructive especially with regard to the fules
and regulations that must be submitted on application. Detailed guidelines are put
down and these include about 22 items, ranching from the objects of the proposed
NGO to the manner of calling the Annual General meeting, etc.

As in Botswana, Zimbabwe, etc, the Registrar may refuse to register a Society on
“public safety, morality, order,” etc, ( S.7).

Comparing to the discussions on the Malawi Draft Law,supra, on the role of the
proposed NGO Liason Board, another point needs to be captured here. This is the
point on accountability in terms of reports, financial statements, etc, to appropriate
organs of Civil Society governance. It emerges for instance that whereas in Lesotho
the Registrar is empowered to demand reports from NGOs in terms of S.14 of the
Societies Act. Yet at the same time the Lesotho Council of NGOs in its Constitution
* provides that every member is required to give reports to the LCN. Add to that the
expectations that the membership of an organisation in Lesotho may have towards
accountability from its officers. Not to mention donor expectations. There is hence
need to examine carefully how to mainstream the expectations of the different stake-
holders to ensure that NGOs are not consumed by oversupervision.

Conclusion

There appears to be need to follow up on information and build a reliable database
at the cluster level. There might also be merit in stimulating lateral discussions
possibly through a workshop at Governments level, on the question of the enabling
environment that they would want to see in their countries for the civil sector. This
could mediate tensions of ownership and help speed up the process of change.

T. Mutasa, September 1996
Zimbabwe
























Environment (Rio), Social Development (Copenhagen), Wormen {Beijing), Population
(Cairo) and Habitat (istanbul), a lot of space has opened up for NGO to
participate in seuting the agenda for social development. [This-seems 1o be the test
‘phase as povernments themeelves worry ahout hoi.f.r'_f‘g_ixgck!e the agd8nda.
vlowaver, this room iy constiict depending on 1he balaice av-fuices belwecrnalie
State and the advocacy initiatives of the NGO sector - particularly if the perception
changes to that of NGOs threatening the power base of the ruling elites.

It is necessary therefore that NGOs engage in activities that go beyond natjonal
level activism. This realization exists within the umbrella organizations. The several
networks in East Africa have been discussing the establishment of an East African
NGO Network to influence issues of regional cooperation around the regional
economic blocks of the East African Cooperation, the OAU, the African
Development Bank, SADC and other donor initiatives like the Horn of Africa
Initiative and the Great Lakes Initiative. This cooperation is also likely to expand to
linkages with Ethiopia, Eritrea, Rwanda and Burundi. MACOSS in Mauritius and
several other NGOs in the country are also moving towards closer cooperatjon
with their counterparts in the Indian Ocean Rim countries of Mauritits,
- Madagascar, Reunion, Seychelles and the Comores. ;

Understanding of the regional issues however remain low and the necessity to build
information capacity is recognized. -

Proposals for an Enabling Environment

In terms of an enabling environment to be provided by the state and other power

structures, the suggestions from the region have focused around the following key
Issues:

* A written policy framework negotiated between the state and civil
society - particularly NGOs.

* A minimalist legislation that promotes quit:k, easy, cost free registration
of all civil society organizations

¢ Decentralized registration process for small NGOs/CBOs in the regions

® Legislation to incorporate the right to freedom of association, assembly
and organization without the necessity of having to obtain State e
permission or license. -

® The Constitution to be amended to recognize the role of civil society -
organizations as legitimate social actors with the right to exist, monitor
state deviance from stated policy or law and challenge state action.

* The right of the sector to self govern and regulate its own membership

® The 'ésfc'ablis'ﬁmem of a public resource centre that prdvides_bésic
- information on development activity by the state, donors and civil
- society organizations. S . : -

Reglonal Sgnthésls - Kenya, Uganda, Tanzanla, Mauritius & Madagascar -
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* right to freedom of information from the state

3

The changing of definilion of NGC Lo soimelhing ‘akinxlo what it is -m
voluntary organization. _ R -
. W -
oA -

* Minimalist reporting requirements from NGOs

* Statutory right to participate in national social policy development and L
to be consulted on development and rights issues _ ' '

* inclusion of an NGO Development Fund subsidy in the national budget .
and right o such state subsidy by NGOs on application

* right to raise funds from the public
* tax benefit for citizen contribution to NGOs
* tax exempt status for al| regisfered organizations

® right to participate in national development activities with relevant
government ministries and to sit on national or sectoral advisory bodies.

* incorporation of an NGO develoﬁed Code of Ethics/ Conduct/ Good
" Practice in the law.

In order to achieve some of the aims of the sector for the creation of an enabling
environment, it has also been proposed that NGOs negotiate, where government
are about to pass new legislation, a moratorium on the law whilst the sector gets
together to discuss and prepare policy positions for adoption by governments.
such a move is expected to show government’s goodwill and the sector’s interest .
in being partners in development. : -

Future Projections

aal B,

Future of the NGO sector in promoting an enabling environment has been discussed :
at two levels. The first being the kind of issues and activities that need to be 2
promoted in order to achieve consensus within the sector. These issues, as
outlined above, focus on concerns around an ideal legislation to promote an -
enabling environment for development, the development of a Code of Conduct and

issues related thereto, concerns for capacity building to manage the organization

of tomorrow, the entrenchment of core values within the sector, the enhancement . . * )
of NGO public profile, strengthening of umbrella organizations and broadening - .
effective networking and advocacy for social policy change. ‘ '

Some of the issues raised ihclude:

* The urgent need to analyze current legal regimes prior to legistation in order to - -
understand what the controlling features are. This should be done against a set '
of core indicators developed for the promotion of an enabling environment for~ - . =
development . “It is dangerous to assume that any current”legal regime is *
enabling”. ' o B I R M Sy AR

&
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* Legislation can only be a basis for organizing the. sector since NGOs network
best when under threat. The sector must then examine,)gnd clearly spell out.its
vision, mission and pelicies to identify tensicns arg cggflicts and build ’&sting

aniances. ) L e -
. e . 3
® NGOs must learn to analyze its bargaining power and uti!ize'opening spaces in
order to build positive relationships with other players whilst being alert to the
potential for cooption. :

® NGOs are only a peripheral sector of society and not another term for civil
- society itself. It would therefore be naive to isolate the sectoral struggle for an
enabling environment outside the context of the lfiberation and dernocratization

of society as a whole. . )

. Tﬁe_, struggle for independence of civil soclety is preferred over the struggle for
an enabling environment for the NGO sector. _ .

At the second level, discussion of the future has been in terms of developing
scenarios and gazing into the future to understand the nature of NGOs in next

- -century. Insights gained can be used in the critique of policy and legislative regimes
being proposed for the coordination of the NGO sector. Whilst a future scenario is
rooted in ones world view, the vision of freedom of association within a pluralistic
society can guide some thinking.

The NGO sector is being prepared for a sub-contractor role as a precursor to the
takeover of society by the Market. However, since the market rermains insignificant
in-most parts of Africa in the foreseeable future, NGOs will continue to play a
crucial role. Whilst the state will eventually make a comeback as the dominant
player, the time is now for NGOs to position themselves for proactive policy )
engagement with the state in order to position itself as a dominant player for -~ -

social good in the future. ' T

g
)

Another scenario suggests that the NGO sector will not retain is dominant position ...
as donors are increasingly channeling funds directly to CBOs as the new partners ‘%
and as the globalist agenda impinges increasingly on the grassroots, middlemen- R
roles for NGOs will diminish. Depending on one’s world view, this will not be bad
thing since it will herald the rise of civil society and the absorption of NGOs within .
mainstream civil society. | ' -

- After all, isn’t built-in obsolescence the overriding value of any NGO ?

L . L Lo R : . ———
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16 September 1996

: Comrade chairperson, political leaders, dignitaries, government ofﬁmals
. delegates, ladies and gentlemen. It is indeed a great pleasure and prmlege
, for.me to officially welcome you all to this historic and auspicious

* conference entitled "An Enabling Framework for le Society".

o] deem it proper and ﬁttmg to extend a special word of welcome to you, our
.- brothers and sisters from neighboring countries.: I welcome you all to our

; non-racial, non-sexist democratic South"Africa, governed by a new

; © constitution, underpinned by a Bill of Rights.

It is an open secret that our country would still be suffering from the
barbarism of apartheid had it not been for the spiritual, moral, logistical,
military and material support your countries gave us during our liberation
struggle. On behalf of all the freedom loving people of our country I would
like to pay tribute to your respective countries and.acknowledge my -
country’s indebtedness to you all for your selfless and sacrlﬁcml support

It is interesting to note; however, that the liberation. you have helped us
obtain, has brought about new challenges for the NGO séctor in South e
Africa. The NGO sector has sustained an unprecedented erosion of key. o
leaders when some of our comrades decided to take pubhc office. While this
represents a great loss to the NGO community, it is a -gain to the country in
that this exodus has significantly enhanced the government’s capacity to -
deliver to its people. Unfortunately, this happens at a time when donor
policies and priorities have changed, making it difficult for us to access
money to train another cadre of leadership. But NGOs are by their very.
nature, survivors. We have survived many hostilities i in the past and we are
not about to give up. Our new challenge is to ﬁnd mnovatwe ways to do
more with less. :



Another fonmdable challenge occasmncd by pohtmal changcs in our country
is for us to manage our relationship with.our new. government. It is our.
rpgnnmlhlhty to seelc to contribute towarde the m-pnfmn of an pmnrnnment

~ which promote§ civil socxety participation in the procéss of governance”:

" This process inevitably : requires a review of the current jurisprudential .
framework conceived by the-apartheid system and intent on destroying the
NGO sector. -I believe that NGO coalitions and consortia from different

* countries are all struggling with the task of developing mually beneficzal
activities without one sector being co-opted to the- agenda of the other.. g
We need to find ways to establish functional relatxonshlps ‘with our respective ~ 4.
governments in such a way that our identity is not destroyed. We need to
establish relationships based on terms which do not compromlse our
autonomy.

We need to find ways of co-operating under conditions which will not.bring -
our integrity into disrepute. -Since NGO activities are an expression of civil
participation, it is imperative for NGOs to preserve their identity, project .
their independence, and retain their integrity at all cost. Having fought and
won bitter struggles against colonial rule we owe it to ourselves to ensure
that we don’t loose our hard-earned democracy.” For our. democracy to be
sustained, it is imperative that we ensure that governors are held to account
to those who have. elected them and over whom:théy rule.  This can only.
happen in an environment where institutions of civil somety are guaranteed
space to operate with, independence, integrity and -assertiveness.

A cursory scan of political dynamicsin Africa bear.witne's"s to the fact-that ..
while democratic constitutions are a necessary conditioni for the creation.of 2~
democratic order, a robust and vibrant civil society is a conditio sine qua
non for the sustenance of a democratic culture. - Evidence looms large in
Africa, of governments whichi either outrightly v1olate constitutions or’
engage in activities which undermine the constitution, with impunity.-
Given the fact that democracy is a prerequisite for foreign aid many Afrxcan

~ dictators practice theatrical democracy, aimed at: satlsfymg those who watch
from the Western gallery They parade mock eléctions every five years in
order to meet the minimum requirements for foreign aid. These electlons do
not give the people the power to decide who they want as their leaders.
These elections do not even change the content of the power between: part1es.
Even if the constitution pays lip service to multi-party demiocracy, the reahty _
is that only one party is given the political space to moblhze In some.

instances, the cost of the POhUC&l Campalgn of "the party" are funded from
the natlonal ﬁscus ' .
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'seek to control them through draconian laws. This form:of undemocratic

~such, carry terminal responsibility for what happens within their borders_ But

In Afrtcan countrtes where ClVll somety is weak Wwe have wn:nessed 138
govermnents which due to political expedtency, decided fo embrace § sPurtous ‘
socio-economic: pohctes with short term gains, and consequences which are
repugnant to sustainable development, causing untold social and economic:

- L
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Certain African dictators see NGOs as a threat to their absolute power and .-

behaviour destroys the spirit of patriotism and render NGOs vulnerable to be ;.
co-opted to agendas of foreign imperialists 1ntent on underrmnmg the
sovereignty and mtegnty of African states.

[na democracy, politicians are - elected representatlves of the pe0p1e and as-

the task of governance.is not an exclusive privilege for politicians, for. -
politicians are not the sole rep031tory of wisdom,: knowledge and goodwrll
Citizen participation in governance is not a gift or privilege governments -
bestow to their people as bonus for good behaviour. In a democratic order
the participation of citizens-in the process of governance is an inalienable
right not contingent on the mood of the ruler of the day, which is
susceptible to seasonal changes. As citizens; it is our right to demarnid: open,
transparent and accountable governments with a right-sized, effectlve |
bureaucracy. devoid of any form of corruption whatsoever

Our role as NGOs is, therefore, to deepen a democrattc cuiture anci promote l

participatory democracy where ordmary peOple have a sdy on how they want *
to live their ltves Be e s e

NGO consortia in different countries w1ll be well advrsed to - take the . Aot
initiative, to develop a policy framework that enables civil society ‘
organizations to make their contribution. to development without undue’ state
interference. NGOs should facilitate the development of a’ Junsprudence

which recognizes the: value that civil socwty orgamzattons add to the: - ,
development process.” Such regulatory framéwork must promote demoeracy, s
openness, transparency and accountability.” Such legtslatton ‘must not be’  -°
aimed at controlling civil society but at lzberatmg it. It must not be atmed

at destroying civil society but at promoting its vibrancy- If it is meant: to be
used by ordinary people, it would have to be Slmple and user-frtendly

Let us together reﬂect on these issues in the next few days with an. honest
"and deliberate intent to learn from edch other’s experiences. I am conﬁdent

that by the end of this week each country will be. better placed to develop
sound guidelines for good policy and pracuce '
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The Regional synthesis was developed out of a process of preparation for the
conference on enabling environment for civil society. A draft template of issues to
focus on was developed and agreed with the organizers and national umbrella
bodies and networks in the region. The intention was to develop a participatory
process with NGOs, through their national umbrella organizations and networks in
order ‘to facilitate in-country discussions around the identified issues and to
develop a draft country paper. This process, it is hoped, would vest ownership of

country preparatory process and outputs within the sector. Thereafter the

country paper was to be subject to discussion between NGOs, respective umbrella
bodies and where possible, government officials, donors and the media. o

| “—r"—The country paper was then to be finalized and made available for preparation of

the regional synthesis. The synthesis would focus on a situation analysis of the
region within the context of the global perspective of socio-political and economic

change after the cold war and the imposition of the New World Order. It would
also look at the local policy regime in the region.

The purpose of the synthesis would also be to raise potential scenarios for the

voluntary action within the development sector. It is expected that the overview

presented in the regional synthesis would assist participants at the conference to
discuss concrete legal and policy issues within the context of the larger global
issues and propose concrete directions for the establishment of enabling policy,
legal and operational environments for voluntary action aimed at social equity and
justice. : ' ‘ C

Whilst it is ad'mitt_ed that given the time constraints and communication difficulties

in the region, the country paper preparation did nb_t involve as many participants .:
as was earlier suggested, the regional coordinators hope that the regional -
synthesis for the different regions will provide some useful background and serve "

as a basic discussion paper around which country and regiona! clusters will focus

to enrich the analysis and develop the agenda further at the conference

workshops and beyond.

Finally, the regional synthesis is ﬁpf a comprehensive review of all the different.

country specific contexts and analysis but only a think piece with some examples
to highlight similarities and differences in the respective regions and country

clusters. Detailed analysis are available within the country reports for consultation.

e s .
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The Global Context for Development

Civil Society is a very broad term which historically includt?g the whole ot seciety
outside o iose who are In controi of e stale. However, POST-coiGe war
development theory proposes a three sector mode! of patinership betweer®the
(1) State, the (2) Market and (3) Civil Society. The State Is understood as those
who are in possession of political power, the Market as those who are in the
private profit sector and Civil Society thus becoming a residual category to

capture all those who do not seem to posses the means of power or economic
production! : '

When unpacked further, the model seems to turn social relations on its head and
suggest that IBM and Coca Cola are equal to the single mother selling vegetables
on a’street comer for basic survival because the state has evicted her from her
shanty town dwelling and the market cannot give her credit to set up a kiosk. Her
children in the meantime have to be fed and clothed since the husband is away
working in the mines or plantations of the Market. Or perhaps that the community
based organization (CBO) working on water or health issues belongs to the same
. sector as the Mafia because the CBO is a part of civil society by definition and the
- Mafia by default - it has no legal legitimacy to operate ( and therefore cannot
belong to the Market); and there is ho other sector for it to relate to. Since Civil
Society is a term used for organized structures within society (outside the state
and the market), the individual, the people are silently left out of the calculation.

The reason to upscale or mainstream the Market at this historical juncture has
also to be questioned in order to understand the future of the voluntary sector
and scope for civil society to organize for development. The three-sector model
promotes (a) the mainstreaming of the Market forces as the engineers of social
development, (b) the downsizing or rolling back of the State whose role is to be

restricted to that of a functionary to promote private sector interests and (c) -

_Civil Society as the balancing force that takes over from the State its social
service provision responsibility - perhaps until such time as the market is ready to
take over from Civil Society. In the meantime, Civil Society has to promote a
partnership concept with social “stakeholders” (a World Bank coinage) -i.e.

communities (the rmsses), the Market and the State - as if this were either

desirable or even possible. . ;

Given that African civil society organizations are very weak, the states :
authoritarian and the market non-existent on the international level (1% of .. ‘-
international trade), what possibilities and scenarios are there for the three-sector : -

model to play out on the continent and level the playing field for democracy,

respect for human rights and alleviation of poverty of the masses living in absolute’

poverty?

The future of African civil societies and their scope for making change towards
greater social equity and economic justice has to be understood within the context
of global trends, promoted, sometimes unconsciously, by the elite within the NGO
sector itself in Africa. o e E

. . . —
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The Reglonal Context of Development Sector Actnnty

b leta]

“The NGO Sector in_the region is entrapped within the. ammeIging post-nodern
deveiopinen L paradigim Lhat promoles the sector as an-alérna tive 10 The bt‘ai'{e

~and a partner of the private profit sector in the delivery of sotial welfare servicés.
In interim period of economic liberalization, the sector is also expected to act as a
guardian of democratic govemance within a capitalist orientation.

Civic action by NGOs is made up at a vanety of levels. These include intemational
and national NGOs that are part of the donor chain whose survival is predicated
on continued external donor support. Professional organizations working on hurmman
rights issues and research and advocacy. These are of recent vintage over the
past 10-15 years. Huge government and political party linked NGOs like the
national women’s organizations (e.g. Maendeleo Ya Wanawake in Kenya) that
have thousands of members around the country and more recent service provision
and government funding hopefuls created by bureaucrats. Traditional charities and

social service and cultural organizations that are linked to intemnational rellef'
. organizations, are colonial creations or are linked to religious groups and-

.communities ( Red Cross, Housewives Consumer Associations, charities for the
care of the disabled, provision of health services, etc.). Foundations and corporate
NGOs mostly from the northern countries and former colonidl rulers. And
thousands of community based rural and peri-urban NGOs and CBOs that have
proliferated in the recent past for a variety of suggested reasons. These include
increased political space for organizational life, the failure of the state to provide
basic social amenities, -the focus on the empowenment of women through income
generation projects, the potential for donor funding, the hope of state funding,
increased appreciation by communities and the marginalized on the potential for
leverage through organized activity, the promotion.of organizational life by large
NGOs themselves and -the promise of support to grassroots communities by

potential donors that they too could tap financial and material resources if they
had the ‘Iegal status to open a bank account’.

Our pnmary concern perhaps should be with the earlier group of NGOs that are a
part of the donor chain, are the ones that substantially participate in such
conferences and are the loudest voice within civil socuety

The sector is therefore expected to be prepared to manage increasing direct
resource flows from donors and government in order to provide public services
hitherto managed by the state as a fundamental democratic responsibility.- The
definition of NGOs, in this context, would expand to include other ‘civil socrety
actors as well. These mclude communlty organizations, associations involved in

charltab!e/ developmental work family groupings and all the others mentioned
above.

lhe.negessagnghpacnty#w\m,outneach and mdeed,,Leglttmaoy-to
take on the social servuce provnsnon resp.onSIbllrt:e,s,oL;m state

Whl!st it has been argued in seIf defense that lncreased fundmg 10 prowde soc1a|
weifare serv:ces is not such a bad thing, that it is time thé north paid.back ‘for
what it takes away everyday in_terms of social surplus from Africa and that the .

State has failed to do lts Job, |t has a!so been suggested that the issue be leeked

__.._.-
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at more closely. The new dlspensation will not make NGOs more lndependent of
donors and states but will achieve the opposite. NGOs will become contractors
and sub-contractors to donors and the state in ser\m':é delivery. We "Wvll be
piivatized uy the !IldII\CL iofces and expe(.teu T (onumre o provige IOWar‘nsT
more efficient and quicker delivery of services - all with a smhile as our hearts Teach
out to the poor and the oppressed.  Issues around social policy changes will have
to play second fiddle to overriding concerns for managing time and resources to
stay afloat. This may not be a bad thing for a few experts. What will it do to the
mass of civil society organizations who are marginalized by virtue of their lack of

capacity to manage external resources and who organize to change the _social
relations wnthln the local context?

The NGO sector in the meantime remains internally divided. Intemational and
national NGOs and Community Based Orgamzatlons (CBOs) promote different
priorities. It disagrees on the role of NGOs in development. The elite, urban based
NGOs focus on relief, development and human rights as mutually exclusive sub-
themes whilst the activities of rural CBOs and small NGOs centre rmainly around
social welfare provision, membershlp support and micro-enterprise concerns-as

. . principal activities.

NGOs proliferate and seem to be the fastest growing upwardly mobile section of
society. Cormrmunities, professionals, pressure groups, governments, political
parties and private corporations and lobby interests are all moving in to establish
NGOs. The sectoral values of people-centred development, particjpatory action and

- pro-people advocacy initiatives is fast getting diluted under pressure of World

Bank sponsored ideas of “stakeholders” and “partnerships” between unequals. The

stronger the capitalist base of the economy, the greater the power and capacity
of corporate NGOs.

_Within an African context, the SWMtLh&SSdAHKI&M- -

promote voluntary action for local change is ¢ drowned-out by, the cacophony of I’

.999—"55' oriented, advocacy pushmg, large service provision NGOs whose budgets can

pe_expected 10 outstrlp those of govemmentaL..depactrrlents.myaiugs_,,geutred
around a package of rlghts arLd responsibilities’ of groups are heing.overtaken.by.
those promotmg mdnvndual freedoms and.nghts Co

Umbrella bodies struggle to bridge the gap between race and class interests. The
dividing line between “politics” and “party politics” remmains thin as governments,

donors, opposition political parties and the private corporations level the playing. .
ground for state control and outreach to the citizen ‘through NGOs who are -
perceived as having substantial grassroots contact and influence. The expenence -

of umbrella orgamzations in the region are |nstructwe in thls regard.

Kenya has the: National Councﬂ of NGOs which is a statutory but self—regulatlng
body. its current membership is just over 700. International NGOs seek cover
under the NGO Council umbrella because’ membership is autormatic ‘upon
registration and it prowdes a political shield in times of hardships. Beyond that,

most of the'international NGOs seek to’stay -away from the pro- people advocacy_

initiatives that the NGO Council promotes in pursuance of ‘its vision of prometing

voluntary actton for social justice. The state, through legislation, IegltlmzzEs onlyr

’ D
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those NGOs that it considers safe from an undefined ‘national security’
perspective. In the meantime, the NGO Council proposes to legitimize voluntary

action throuqh open house membershlp for all civic -orna’m?atmm (rem‘;téred or
othel ﬂhau} o1 ils various netwoiks., i\--_

- ',a

In Mauritius, on the other hand, the statutory umbrella organlzatlon is made up of

- about 95 voluntary members. who seek membership and are admitted upon
fulfiliment of certain conditions. As a result, other umbrellas exist and have

membership of their own with little or no contact with the larger statutory
umbrella.

“Tanzania and Uganda have several umbrella bodies, each independent of the other’

with varying levels of jointaction and networking between them, Madagascar also
has "a network or two with most of the NGOs being outside the ambit of such
umbrellas. The challenge seems to be for the umbrella bodies to define their
missions and promote the development of civil society by providing leadership.and

space for civic organizations as it works its way up to a position of strength -and
equilibrium with the state and market forces.

NGOs generally network and organize joint action at times of external threat -
especially when the threat is perceived as going to the root of their financial
lifelines. The establishment of the NGO Council in Kenya is one example of NGO
networking as a direct result of the threat posed by the passing of the NGO
Coordination Act without their consultation in 1990. In Tanzania the three major
NGO umbrellas are similarly responding to state threats to pass NGO legislation

-soon by moving to establishing a national coalition to discuss the proposed NGO

policy framework and law. MACOSS in Mauritius is also responding to external
stimuli by jettisoning traces of government NGOs -and officials within its
membership and proposing an NGO Code of Conduct. In Madagascar NGOs are

getting together to formalliances to respond to the new law on NGOs. Seychelles ---- .

is soon to discuss NGO inputs towards a Iegal framework. What do these"‘, o

examples suggest 7

The donor community, private sector and opposmon political parties and some
NGOs herald the age of a downsized state in order to create more space for thejr
own enrichment whilst the larger majority of NGOs despair the roll back of the
state. The fear of a tremendous increase of respons;b[hty for NGOs to step in the

shoes of the state without adequate financial support, institutional capacrcy of

even broad public legitimacy creates a crisis of its own.

In this scenarfo NGOs remaln sandwu:hed between the elephants and the .

generaliy mcapable of taking on the donors, prlvate sector and the state at - the
same time.

Economscally weak but authontanan"states are fmdlng it dnfficult to - fmd

accommodation in this New World Order: The state is buffeted by opposition ‘from "

the outside (donor conditionalities, Structural Adjustment Programs, increased
mtematlonal momtormg for economlc waste .and human rlghts abuse and—dlrect

- . g
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funding of NGOs) and from wnthm (religious organizations, opposntlon polttlcai

parties and other civic lobby groups) all at the same time. It is slowly giving m

without really undprqtandmn the natire of the glohal rhn nan arounri it. -

,a
. l‘-‘

Jhe _govemments._in..the region all seem to portray_a:sorfiewhat schazophr‘émc

‘...w_'-‘. -

gnmuﬂg_tgﬂ, ards NGOs. In Kenya where the NGO sector is larger. r.thap_elsewhere"i i
the region, _,estlmated j figures show that aimost 60% of rural health services and
40% of education is provided by NGOs, NGOs are the sole | prov:ders "of free Jegal
ald to indigent citizens. Elsewhere the role of NGOs, particularly in the difficult areas
like support for HIV/AIDS victims, street children, urban slum dwellers and refugees
is mcreasmg and being increasingly recognized by governments. Many government
officials now openly recognize the contribution of NGOs in social service delivery
and in the same breath castigate ‘human rights’ NGOs as power-hungry trouble
makers allied to the opposition parties. Because NGOs, pamcularly the high profile
intemational NGOs, specifically focus on service delivery in an apolitical manner, the
role played by activist NGOs on rights based concerns is marglnallzed Ihe.br:dgg
between development. and rights_ to .development remains large. It is being

A e o,

‘lpngr”o\ased by the new. pollcy agenda mcreasmgly bemg packaged as capacrty

h e MRS Y e

- building’.and . sound n‘:anagemen}& Brag.t[ces for accountable : and : affordable service

~delivery. Few NGO s in the region See ~ihe “éssential nexus between reliet.

development-rights. The docility of the NGO sector separates it from the rest of

civil society that engages in struggles for liberation from authoritarianism at all
levels. NGOs in the meantime are involved in their own internal struggles for

organizational democratic practices and in understanding the dlfference between

“non-partisan™ and “non-political”,

Donors on the other hand, promote NGO activities around their capacity to
promote participation with communities and ‘grassroots’ groups. Participatory
methodologies for social change cannot be apolitical. It is of its essence a political
act. States support the participatory angle as long as it remains within the
bounds of non-political activity like organizing women to bear a triple burden of
economic and social reproduction at the household level and to then take on the -
additional burden of engaging in extra income generation activity. At the end of the
Market benefits from this support of labour reproduction cost, However, donors :
are not allowed to fund political change activities and it is feared that this support-’
for participatory action may soon diminish as communities take on the’
fundamental structural issues within their societies in a participatory manner.

With the changing socio-political environment and the enforced economic
liberalization of African economies, development is no longer being treated as a
monopoly of the state. De politicizing civil society and focusing on service
.provision have hitherto gone hand in hand. The question of states being
accountable to the people and not just to themselves, the demands being made by
the corporate sector for liberalizing the economy (largely for foreign capital and
goods) and the enhanced role for citizen action in determining the direction of
development are all on the agenda. NGOs.in the region are divided in their visions .
for engaging: in changing: the - dommant discourse on development through"
partlc:patory pohtlcal act|on T S :

FEE
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posting bail in court, etc.) or sportlng and cultural activities, These orgamzatlons ‘

did not make the break to development NGOs.

A

- - -~ Ak .
NGUs are a recent phenomenon. Their formation. Iemtrr'rbrv and rpqnurr-c!‘ haca
pan Frﬁm h”tc“dn "'hf‘ r-hlirnl""hf‘ H+kn* +‘-\‘-|r: fI"C.u nu‘L‘.\.:n l.—.. !,\\:lIJH \.-Jt.lwut.\.u

for ‘NGOs’ vary from 30,000 - 47,000 of which over 40,000 are grassroots
‘organizations (25,000. being women’s organizations) that are not registered

under any law but have informal recognition as community based ‘Self-Help Groups’ |

by the Ministry of Culture and Social Services. Mainstream NGOs which have legal
registration and an office based physical address are less than 4, 0000.

In Tanzania there are less than 900 registered NGOs and several hundred
community based organizations that are not registered under any law but are
generally recognized by the state functionaries at the district level. Similar figures
apply to Uganda as well. Mauritius has about 500 registered NGOs and several
thousand grassroots community organizations. Madagascar has very few
registered NGOs but organized community action continues within the rural areas.

Whitst the reality exposes a rich tapestry of organized civic action at the
grassroots, the state dictates that all organized activity be legitimized by it

through registration under one or more of the 5-6 statutes that apply in each of
the countries.

It is necessary therefore to consider the need for such legislation and its impact on
peoples’ voluntary action if , everytime they have to meet to address the causes
of their marginalization, they first have to seek government permission.

Nature of the State

The states in the region have generally been described as being soft but

authoritarian. Colonial rule set the standards for unaccountable governance. ...
Independence was negotiated with a local elite that had largely been prepared for --

post-colonial governance in the image of the Westminster padiamentary model..
The difference being that the colonial state ruled without and indeed outside a
constitutional order but insisted on one for the emerging ruling class in the. ex-
colony. Democratic order had to have a constitution with a Bill of Rights that was

observable more in the exception. Governance practice within a national securlty
focus continues to date.

Over the past 30 years of post-colonial rule, elites in control of the state ruled with T i
an iron hand and allowed little dissent. The rhetoric of African soGialism, .
nationalism and state controlled development ensured that the politlca!!y :

connected developed into the new bourgeoisie.

Kenya and Mauritius charted a capitalist path. Tanzania and Madagascar 'Wént
through the socialism hoop. Uganda tried the middle path - something akin to
social capitalism. However all the states were Iargely appendages of international

capital with little contro} over the na'uonal resources or the political will to achieve -

the promlses of :ndependence that of Iand freedom and human dignity.
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Socialist experiments in Tanzania, Uganda .and  Madagascar led to the
entrenchment of the state, through the respective ruling parties, into the villages
and urban communities. The state organized civic actiof“for developmerm and
utilized woluntary {(cften forced) labour for large scale. qal-’,;!dp;m:‘.i pr‘ojec‘a P
walel aid iiligaloil and constiuciion of puoiic. udiity -buikings. 1he party miled
supreme and its effects are felt upto today. In Tanzania government officials still
‘control development action at the grassroots and NGOs do not perceive the
state, albeit a post-socialist state, as an antagonist. In Mauritius, with a greater
measure of democratic freedomn, the state established or actively supported social
welfare NGOs on whose Boards and committees many state functionaries sat.
National Councils of Social Services under the relevant Ministry of Culture and Social
Services or Family were established by the State to ensure political contro! of
peoples’ organized action towards development. '

In Kenya, with a long history of organized action for political freedom, the state
opted to sanitize the development community through registration (and at times
mass de registration) of social welfare organizations under the Societies Act: It

- also diluted the potential for organized networking by diluting the sector through
. _ registration of rural social clubs and beer halls, political parties and religious
- -organizations, women’s associations and community groups under one law - the
Societies Act. State presence at the village level through the posting of
government servants called ‘Chief’ ensured that the ‘Divide and Rule’ policy

perfected by Lord Lugard in colonial Nigeria was well entrenched in Fast Africa as
a local governance tool. .

As a result the principal law of organization for civil society - the Societies Act in
Kenya, Uganda and Tanzania and Mauritius refrains unchanged todate. Any seven
persons can seek registration as a Society so long as they have an acceptable
constitution, a managing committee with a treasurer and a set of acceptable aims .
and objectives. In East Africa, such societies had to go through a security check - -
before being granted registration. Such societies did not acquire corporate status ...
and its members are individually and collectively liable for the’ organizational 1
misdeeds. The need for amendment to the law has not been seen by govemments. o
The laws have served the purpose they were intended to: to ensure that civil  :i .

society does not organize outside state ambit to pose a threat to the monopoly "
of power. ’

Governments in the region over the past ten years have been on the retreat. ‘
Citizen pressure for opening up of democratic space, the advent of political .. * " -
pluralism through the registration of several political parties, the flowering-of an *~ :
independent media, the reduction of govemment’s capacity to provide Social . -
services, the external donor conditionalities and the liberalization -of the economy

have all played a role in this.’ L

Potential Role of NGOs as Change Ag‘ents'
Whilst increased'spa-ace is available for independent civic a'ction., civil society as a
whole continues to be very weak. The ravages of Structural Adjustment Programs

(and in many places the HIV/AIDS pandernic) ensures little room for social ag:_tié_m
beyond the promotion of livelihood sarvival strategies. o ' —
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The promotlon of an enablmg envnronrnent for civic actxon around social . policy
‘change, improvement of livelihood strategies, structural adjustments and

promotion of hurnan and peoples rights has to be more-'l':learly understoo® and
internalized hv the hroad rmss of civic nrnqm?nﬂnm: ﬁc-\_ +Hmr wiorl +nﬁ—n—’~h~

S

buuumg x..upm..n._) a5 effective 30cial u]ung\.. agénie. e -{ucm.aiu.y ui
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provision'as an end in itself is dominant in many of the smaller organizations.

NGOs in the region rarely challenge the structural causes of poverty. The sectoral
focus remains on treating the symptoms of poverty and deprivation. Discussion
around ‘enabling environment’ are still restricted to the relations with the State
and sometimes donors. Issues of accountability, transparency, internal democracy,
participation and empowerment are substantially clichés for donor funding
proposal writers. Democracy, in all its manifestations has not been indigenized.
Kenyans feel that they live in an undemocratic society because the state still
controls and interferes in NGO activity. Mauritius NGOs feel that they live in a very
democratic soc1ety for the opposite reason. Tanzanian and Madagascar NGOs feel

that they live in a fairly democratic society because government is negotiating

. proposed legal and policy regimes for NGOs whllst Ugandans continue to remam
" unsatisfied with their lot.

Indicators of democratic environment do not presently take into account the levels
of accountability that go beyond financial statements and annual reports to
donors and audited accounts to government. Membership NGOs hold cyclical
elections. Gender bias towards those of rmle origin persist and democratic
practices and public domain transparency of action is reserved for the state. Self
govemance connotes unfettered freedom to associate, organize and promote the
agendas of the piper who pays - mostly external donors. NGOs work in
communities by sheer force of economic power and skills base rather than a pre-
‘negotiated social contract with the community where the issues of democratic

practice, accountability to the cormunity and transparency of action of the NGO .-

personnel and its pollcy have flrst been resolved

Legltlmacy of the NGO sector seems to ermanate from its legally registered status
and financial capacity rather than public acceptance. Some argue that if NGOs.

substitute state service provision, then their legitimacy derives from such action, -

or by virtue .of acceptance of services and support by communities whilst others

argue that legitimacy of the private sector is by virtue of fundamental right to

associate and others promote the toncept of legitimacy by default - no one - has

L
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R EN

challenged our credentials, therefore we are legitimate. The issue is thoray and .. °

most NGOs in the region have avoided a detailed discussion. A minority, sometimes - S
attacked as ‘statists’-have promoted the view that NGOs stand out in the public

dormain to do’ public good without seeking profit or reward - on this earth at least.
Hence they must be legitimized by the public domain around a sét of key values
and indicators of credibility, accountability, transparency, democratic governance
and pro- people action agendas. That whilst the doors of democratic -indicators
are not closed, NGOs must first satisfy the demand for an enabling environment vis
a vis the public before NGOs can propose a enabling environment for the “itself

from the state. Whilst this is a hard position to take, the issue of -an:enabling -

enwronment cannot Jjust remain a State A NGO |ssue but must mcorporate the
A ___.)-

"
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concerns for fundamental natxonal values and a!tematlve culture that NGOs
envision within society.

- . WN- Fres

. "-3"' '\/alupq of tha "!er

NGO sector values, long taken for granted but othenMse little understood or
practiced, have of late come under attack as a result of several international and
local scandals. Stones abound in the region over scandalous individuals and NGOs.

The lashback has been to focus on national NGO codes of conduct, regulatory
provisions in the law, threats of de registration by government, funding cuts or
withdrawals by donors, bad press and winding up of several organizations.

Tanzania and Mauritius are presently contemplating a code of conduct for NGOs
whilst Kenya has one.

The Kenya Code of Conduct was developed by the membership of the NGO Council
in 1992 around a set of seven core values of probity, self regulation, justice,
service, cooperation, prudence and respect These values express “the ethos of
NGOs...” and each of the core values is unpacked and explained in the Code of
Conduct. Government, at the request of the NGO Council, took over a year to
register the final agreed draft of the Code as part of the self regulatory
framework of the NGO sector. The purpose of the Code is to. establish a set of
core values that individuals buy into before they apply for registration as NGOs.
The Code also sets up a Regulatory Committee made up of members of the NGO
Council and an independent advocate appointed by the Law Society of Kenya. The

. second major purpose of the Code is to promote a value driven development
agenda that has public support.

The Code came into effect sometimes in 1995 and to date over 15 corrplaints

have been lodged with the Regulatory Committee against NGOs and their staff or
officers. Under the Code, any citizen can lodge a complaint against a member .-
organization. Non-members of the Council who work within the Council’s Networks =

(Human nghts, Gender & Governance, Children, Peace, Participatory Training and a
host of others) must, as a mmimum, agree to abide by the Code as a ‘voluntary
measure.

Experience from the complaints received so far show that NGO deviance falls into
several major ‘categories. The nature of complaints vary from failure to respond
to correspondence misappropriation of funds and unlawful dismissal to breach of

national security and racist practices. The allegedly deviant NGOs, partlcularly'_' R ‘
those alleged to have misappropriated funds fall into the two categories of.those - '
who are clearly mnsappropnatmg funds to those who have not done so but lack -

the capacity to write their books of account properly. in the latter case the NGO
. Council negotiates the particular NGO’s Board and donors.to putin place a proper
audit, rewrite of the accounts and a capacity building program to train staff or
engage quahfled staff to manage the flnances

The NGD Sector in the region IS generally conscrous of the values it needs to_'._'i_'_:_
' promote Legmmate concerns for Iack of capacrcy, networkmg and mformatton
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and donor or sornetlmes voluntaty membershlp support mllitate agalnst the L
exercise of the full set of values. N

N
Some of the areas of critical concern relate to the roje-offumbrelia Dodiesf-anci_
anctworks, the """0"1"*"'1: on of demncratic intarnal nm?p'!'hqnm:- sunport "for

d:scnmmatory practlces against women, the disabled or poor commumtles

 There seems to be genera! agreement in the region that a Code of Conduct,
advocacy campaigns around the ethical issues, capacity building initiatives and
targeted self regulatory measures against persistent deviance within the
membership will propel the sector forward towards acceptance of the Code.

Unresolved concems around how NGO consensus is to be arrived at around the
Code -of Conduct, who is bound by the Code, how is it to be executed, the
impartiality of guardians of the Code, the role of the state in rmanaging deviance,
the capacity of the sector to self regulate, the necessity for voluntary acceptance
of the Code, the outcome of refusal to be bound by the Code, undeswabmty of

~ imposition of a Code across the board and the possibility of NGOs in reahty
accepting the values contained in the Code still remain. Rushing into legislation may

" 'be dangerous. Leaming for the experience of others may be useful. Necessity for
an agreed value base remains a foregone conclusion if the sector is to move
towards public acceptance and legitimacy as a homegrown democratic institution
rather than a foreign imposition so long as the money continues to flow.

Whether there will be NGO in heaven or not seems to hinge on us.

Legal & Policy Regime

In order to manage political change, most governments in the region are
promoting new legislation tailored to control political parties and NGOs. These two

sectors are being removed from the umbrella of chantles laws and given thelr own -~
legislative covers. -

JJ‘;J Ke a passed the Coordinati t in_1990 w ich..has&till_ng’g__gained L
) 'fi"'vf‘ acceptance within_the. NGO._sector_and_is. due -for further_amendments. In-the. -
L i

X meantime there remain several thousand potential NGQs in Kenya who are outside

ot X the ‘coordination and control’ ambit of the NGO Iegaslatlon,"havmg been reglstered'

Y ) eamer as_Companies limited by ﬁ_guarantee Chantg_bﬂ,lgw'fﬂr_g_s__tg membershlp -
Sql‘ “Societies, Cooperatives or even operating ‘illegally’ as community based ‘Self-Help™
Groups’ with the tacit consent of the state. NGOs in the meantime can only get - -
registered if they first pass the security whettmg condueted by ‘Special Branch’ o
police officers. L

Ugandan NGO legislation dates back to 1989 The |aw also has a ‘national secunty
focus. It is aimed at ensuring that no NGO can register under any.-of the
associational laws (Companies, Trusts, Societies) unless it first has the security
approval of the NGO Board. The non-political, non-threatening sanitary mark has
to be |mposed by the state before civil society organizations may proceed to gain
corporate - cntlzenshlp, the fundamental nght to assomate, assemble and organize'

notwnthstandmg v Ule«V - ,Uuu {? /1}4 .~~' L s
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The World Bank is currently. pressurizing Madagascar to pass an NGO law. The
draft laws presented to Parliament was promoted by the donor group and some
~ external international NGU support rather than by indlgenous NGOs:- Ws aim

essantially ic the same - man2ninn a sector whene ;:’ct_'_c:i_tz'ﬁf”gr acthvicmy is & the
rise within a fast changing global cinviioninent. C e -
Tanzania is presently debating a policy framework before an NGO faw is passed.
Tanzanians seem to have taken the wiser course of first promoting a draft policy
‘paper on NGOs for discussion with the sector to seek their inputs on the policy
framework and subsequent legislation. This move seems to stem from the nature

of the state and its particular history over the .past 30 years rather than
enhanced benevolence of the state. '

‘Mauritius, like all the other countries in the region, has no specific written policy on
NGOs. NGOs are freely registered as associations and the state presently
exercises little control over their operations - except in cases of extreme deviance.
Presently the largest national umbrelia body,, MACOSS, is seeking to pass a Code
of Conduct and make other amendments to its statutory charter in order to meet

the challenges of the state, adverse public perception and the proliferation “of
- NGOs that number over 4,000.

The dermands on the NGO sector in the region are increasing. Its public profile is
low and credibility under attack. Legislation, around a set of specific values, seems
to be the only way out. The balance of argument is between an unfettered human
right for citizens to form organizations that exist independently of state control
and public legitimacy in the marketplace and promoting broad public legitimacy by
seeking a minimum legislative cover {to protect it from state excess) and self-
regulating the sector voluntarily around core values and principles of operation.

Within the political dormain, the sector also operates in a national vacuum of .. - .
credible, committed and skilled leadership. The pressure on the sector to provide "=~
leadership to society in these times of change is high. The way forward to capture
the opportunity suggests that the sector, not having the same public legitimacy as- ...
an elected government has, would have to seek refuge within a legislative umbrella "
that creates legitimate space for its self regulation. : y
Finally, one can surmise that states do not give up power easily. Where there is a
lacuna of ‘coordination’, one can expect that legislation to tighten the space will’
come into being - sooner or later. Perhaps its Is prudent to make proactive'moves  : -
to focus on legislation at this point in time in order to negotiate a benevolent legal - - o
regime rather than wait for contradictions to sharpen and space to contract -°
" before becoming reactive. The example of Kenya as a reactive process and that.of
Tanzania and Mauritius as proactive processes are instructive in this regard. L

P

The changing policy regime where thére seems to be growing acceptance of NGO
action will, in the short run prevail. There is sorne degree of relaxation of the ‘state
security’ angle as goverhments find accommodation with the NGO sector. and
attempt to turn around the service provider NGOs to be better at the job within -~ .
the broad goals set by national development plans. In most of the countries in the

region, particularly after the spate :-of ~international | conferences-——around =

-
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