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THE VOLUNTARY DISPOSITIONS ORDINANCE 1998

AN ORDINANCE TO AMEND THE LAW RELATING TO DISPOSITIONS TO PREJUDICE CREDITORS;
TO AMEND THE TRUSTS ORDINANCE 1990; AND FOR CONNECTED MATTERS

ENACTED by the Legislature of the Turks and Caicos Islands

1.

Citation and commencement

This Ordinance may be cited as the Voluntary Dispositions Ordinance 1998 and shall come into

operation on such day as the Governor may appoint by notice published in the Gazette.

2.

Interpretation

In this Ordinance -
“appointed day,” means the day appointed by the Governor under section 1;

“contingent liability” does not include a contingent liability of which the transferor had no actual notice
or in respect of which the transferor was not aware of the facts or circumstances giving rise to the
liability;

“Court” means the Supreme Court;

“creditor” means a person to whom a liability (including a contingent liability) is owed by a transferor
at the material date, which on the date of the action or proceedings brought under section 4(2) remains
unsatisfied; and includes the trustee in bankruptcy (wherever appointed) or the personal representative
of such a person;

“disposition”, in relation to property, means every form of conveyance, transfer, assignment, lease,
mortgage, pledge or other transaction whereby any legal or equitable interest in property is created,

transferred or extinguished,;

“insolvent” in respect of a transferor, means any transferor whose liabilities (actual or contingent)
exceed the value of his assets;

“Islands” means the Turks and Caicos Islands;
“material date” means the date on which a relevant disposition is made;

“property” means property of any description wherever situated, and, in relation to rights and interests
includes those rights and interests whether present or future, vested or contingent;

“relevant disposition” means a disposition to which section 4(1) applies;
“transferee” means a person to whom a relevant disposition is made and includes any successor in title;

“transferor” means a person who directly or indirectly makes a relevant disposition or causes it to be
made;

“Turks and Caicos trust” has the same meaning as in the Trusts Ordinance 1990;



“undervalue”, in relation to a disposition of property, means a disposition in respect of which -

(a) no consideration is given; or
(b) the value of the consideration given is, in money or money’s worth, significantly less
than the value in money or money’s worth, of the property the subject of the
disposition.
Application

3.(1)  With effect from the appointed day, this Ordinance shall apply in place of the law in force prior to the
appointed day to every relevant disposition of property made before or after the appointed day and whether or
not the property, the subject of the disposition, is situated in the Islands or elsewhere.

2) Notwithstanding subsection (1), this Ordinance shall not apply to any action or proceedings
commenced prior to the appointed day or within six months of the appointed day in respect of a disposition
made prior to the appointed day, in which case the law to be applied shall be that which is in force prior to the
appointed day.

Dispositions to prejudice creditors

4.(1)  This section applies to every disposition of property at an undervalue made by a transferor where at the
time of the transaction the transferor is either insolvent or becomes insolvent in consequence of the transaction.

) Subject to subsection (5), where a transferor has made a relevant disposition, the court may, on the
application of a creditor thereby prejudiced, make such order as it thinks fit for restoring the position to what it
would have been if the disposition had not been made.

A3) An application for an order under subsection (2) shall not be made in respect of a relevant disposition
except -

(a) in a case where the transferor has been adjudged bankrupt, by the trustee in
bankruptcy (wherever appointed);

(b) in a case where the transferor is a body corporate which is being wound up, by the
official liquidator or by the liquidator of the body corporate; or

(c) in any other case, by a creditor.

“4) An application made under paragraph (a) or (b) of subsection (3) is to be treated as made on behalf of
every creditor.

5) No action or proceeding shall be commenced pursuant to subsection (2) unless it is commenced within
three years of the material date.

Powers of the court

5.(1)  Without prejudice to the generality of section 4(2), an order made under that section with respect to a
relevant disposition may -



(a) require any property transferred as part of the disposition to be vested in any person,
either absolutely or for the benefit of all the persons on whose behalf the application
for the order is treated as made;

(b) require any property to be so vested if it represents, in any person’s hands, the
application either of the proceeds of sale of property so transferred or of money so
transferred;

(c) release or discharge (in whole or in part) any security given by the transferor;

(d) require any person to pay to any other person in respect of benefits received from the

transferor such sums as the court may direct;

(e) provide for any surety or guarantor whose obligations to any person were released or
discharged (in whole or in part) under the disposition to be under such new or
revived obligations as the court thinks appropriate;

& provide for security to be provided for the discharge of any obligation imposed by or
arising under the order, for such an obligation to be charged on any property and for
such security or charge to have the same priority as a security or charge released or
discharged (in whole or in part) under the disposition.

2) Subject to subsection (3) an order under section 4(2) may affect the property of, or impose any
obligation on, any person whether or not he is the transferee.

3) An order section 4(2) -

(a) shall not prejudice any interest in property which was acquired in good faith, for
value and without notice of the relevant circumstances, or prejudice any interest
deriving from such an interest;

(b) where the Court is satisfied that a beneficiary under trust has not acted in bad faith
shall not -

() prejudice any interest in property which the beneficiary has acquired
without notice of the relevant circumstances by virtue of a distribution made
consequent upon the prior exercise of a power or discretion vested in the

; ) trustee of a trust or any other person, and otherwise properly exercised; and

(ii) require a beneficiary under trust who has received the benefit from the
relevant disposition without notice of the relevant disposition, to pay any
sum of money;

(c) where the Court s satisfied that a trustee of a Turks and Caicos trust has not acted in
bad faith, negligently or with notice of the relevant circumstances, shall not prejudice
the retention by the trustee of any money or other property which it has received in
payment of fees charged or in reimbursement of costs incurred, in respect of the
relevant disposition other than fees received or costs reimbursed in connection with
proceedings brought under section 4(2).

“) Where the Court is satisfied that a transferee has not acted in bad faith, negligently or with notice of the
relevant circumstances, the transferee shall have security to be given to the transferee by way of a charge over
the property, the subject of the relevant disposition, for an amount equal to all costs properly incurred by the
transferee in connection with proceedings brought under section 4(2) as would be allowed on taxation of costs
on an indemnity basis.



) For the purposes of this section, the relevant circumstances in relation to a disposition are the
circumstances by virtue of which an order under section 4(2) may be made in respect of the relevant disposition.

6 In this section, “security” means any mortgage, charge, lien or any other security.
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Burden of proof

6. The burden of establishing that the transferor was insolvent at the time of the disposition or became
insolvent in consequence of the disposition shall be upon the creditor.

Due diligence

7.(1) It shall be the duty of every trustee or professional person who advises a transferor in connection with
the making of a relevant disposition to carry out such due diligence procedures as may be prescribed in
guidelines made under subsection (2).

2) The Governor in Council may from time to time prescribe regulations for the purposes of this section,
and may prescribe different regulations for different cases or particular circumstances.

Rules of court
8. The power of the Chief Justice to make Rules of Court under section 16 of the Supreme Court
Ordinance shall include the power to make Rules with respect to the practice and procedure of the Court in

relation to the jurisdiction conferred upon it by this Ordinance; and until Rules are made under this section, that
jurisdiction shall be exercised in accordance with such directions as the Chief Justice may give in any particular

case. :

Ordinance not to affect recognition of foreign law

9. Nothing in this Ordinancé shall affect the recognition of a foreign law in determining whether the
transferor is the owner of such property or the holder of such power.

Relationship to Trusts Ordinance 1990
10. Nothing in this Ordinance shall be construed as creating or enabling any right, claim or interest on

behalf of a creditor or person which right, claim or interest would be avoided or defeated by the Trusts
Ordinance 1990.

Trusts Ordinance amended

11. The Trust Ordinance 1990 is amended by repealing section 61.

Enactments that cease to apply to certain dispositions



12. The enactments mentioned in the Schedule, being statutes of England which are in force in the Islands
by virtue of a Declaratory Law of the Bahamas Islands, shall cease to apply to any dispositions to which this

Ordinance applies.




SCHEDULE
(Section 12)

ENACTMENTS THAT SHALL CEASE TO APPLY TO DISPOSITIONS TO WHICH THIS

ORDINANCE APPLIES
Regnal year and chapter Subject or title
50 Edward 111, c.6 ' Fraudulent assurances of lands or goods, to deceive

creditors, shall be void.

27 Henry VIII, ¢.10 An Act concerning Uses and wills.
13 Elizabeth, ¢.5 An Act against fraudulent deeds, alienations, etc.
27 Elizabeth, c.4 Act against covinous and fraudulent conveyances.



