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Comments to the Law of the Republic of Uzbekistan 
“On Amendments to the Criminal Code of the Republic of Uzbekistan and to the Code of Administrative Liability of the Republic of Uzbekistan”
These Comments were prepared by the International Center for Not-for-Profit Law (ICNL) as part of the Civil Society Support Initiative led by IREX with financial support from the U.S. Agency for International Development.
These Comments pertain to the Law of Uzbekistan “On amendments to the Criminal Code of the Republic of Uzbekistan and to the Code of Administrative Liability of the Republic of Uzbekistan” adopted by the Legislative Chamber on November 22, 2005, approved by the Senate on December 3, 2005, and signed into law by President Karimov on  December 28, 2005 (hereinafter – “the Law”). These Comments present a review of the Law for its consistency with international standards, and offer a perspective on its potential consequences for non-governmental, non-profit organizations and associations (hereinafter NGOs).
The Law in question amends 16 articles of the Administrative and Criminal Codes (hereinafter AC and CC). In ten of the amended articles, the only change was a toughening of sanctions, while two articles were replaced by newer versions, and two completely new articles were added.
A number of articles in the Law have a general application, rather than regulating NGOs specifically. However, as the Uzbek Law is similar to the law adopted by Kazakhstan in spring-summer 2005 prior to elections, and,  as most articles in the new Law will directly affect human rights, we expect all articles to affect NGOs as well.
Several provisions of the Law violate citizens’ right to association, to expression, to peaceful assembly - meetings and demonstrations, and to freedom of thought. Uzbekistan has an international obligation to guarantee these rights under articles 18, 19, 21, 22, and 25 of the International Covenant on Civil and Political Rights of 19 December 1966. The details as to how such provisions violate these rights are provided below.
1. Tougher sanctions for libel and defamation (articles 139, 140 of the CC; 40, 41 of the AC).
The Criminal Code provides for criminal, and the AC for administrative liability, and define ‘libel’ and ‘defamation’. Libel is defined as dissemination of deliberately false fabrications to discredit another person, and defamation is defined as knowingly debasing another person’s honor and dignity.   

The Law amends only those parts of the corresponding articles that establish penalties for violations, increasing the fine for libel twentyfold in the AC (article 40): from twenty to sixty minimum wages (MW), as opposed to one to three MW before. The fine for defamation (AC, article 41) is likewise now established at “twenty to forty MW”, as opposed to “one to two MW” under the old law.
In the CC, articles 140 and 141, penalties for libel and defamation are increased fourfold.
We need to note that the articles mentioned above are not specific to NGOs or to individuals connected with NGOs. While we lack full information on the application of these sanctions in Uzbekistan before the increase of penalties, we can assume that, as we have seen in other countries, these articles are used mainly against mass media and journalists, and, in less developed democracies, against human rights groups and political opponents.  Given the low income levels and virtual non-existence of independent media in Uzbekistan, we can assume that the drastic increase of fines aims at destroying oppositional NGOs and silencing activists though forced bankruptcy. 
Unfortunately, we are not aware of current judicial interpretations of said articles in Uzbekistan, but if the situation is similar to that in Belarus, for example, any criticism of government policies or actions of government officials, and any expression of opinion on the political, social or economic situation in the country which is different from the official position, can be considered a crime (or an administrative offense). This interpretation makes the danger of these articles being used against NGOs and activists even more real. 

If, indeed, the AC and CC articles are applied in the way suggested above, they are obviously inconsistent with Uzbekistan’s obligations under the International Covenant on Civil and Political Rights of 19 December 1966 (hereinafter – ICCPR). Article 19 of the ICCPR states that “[e]veryone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print …or through any other media of his choice.” Any criticism of government policies or actions of government officials, and any expression of opinion on the political, social or economic situation in the country, which is different from the official position, are manifestations of the freedom of expression, and as such are protected by the ICCPR and must be guaranteed by all States which are parties to the Covenant. 

The changes to the CC and AC are also inconsistent with international best practices. The current trend in Europe is that of decriminalization and a reduction of penalties for libel and defamation. The reason behind it is that these provisions are often used to limit freedom of expression - in particular with regard to journalists and mass media - rather than protect the rights of individuals.  Even new democracies, such as Ukraine and Romania, have decriminalized libel. Kazakhstan, Kyrgyzstan, and Armenia are now considering decriminalization. 

2. Tougher sanctions for attempts at the constitutional system of the Republic of Uzbekistan (art. 159 of the CC)
The Law increases penalties for attempts at the constitutional system threefold - from two hundred to six hundred MW; otherwise, the article remains unchanged. 

We must note, again, that the article is not specifically directed at NGOs or activists. Nevertheless, while we lack full information on the application of these sanctions in Uzbekistan before the increase in the penalties, we can assume that, similar to actions taken in other less-developed democracies, this provision is used against human rights groups and political opponents.  Given that the maximum punishment under this article (up to 20 years of prison) remains, and given also that the fine was high even before the amendments, changes in this provision may not affect NGOs in any substantial way. Rather, it seems that Uzbekistan has adopted them to emphasize the government’s concern over activities that may be interpreted as attempts at the constitutional system.
3. Amendment of the article on facilitating non-sanctioned meetings, rallies, marches and demonstrations (art. 202 of the AC)
The new version of the article reads: 

“Article 202. Creating conditions for holding non-sanctioned meetings, rallies, street marches and demonstrations.
Providing space or other facilities (communication, copying and other equipment, machinery, transportation) to participants of non-sanctioned meetings, rallies, street marches and demonstrations, or creating other conditions enabling such events is punishable by a fine – from fifty to one hundred minimum wages for individual citizens, and from seventy to one hundred and fifty minimum wages for officials of organizations.”

This article has gone through a number of changes when compared to its original version:
1. Sanctions are now imposed regardless of who owns the facilities in question, whereas before they applied only to making “state or public-owned” facilities available for non-authorized events.   

2. Individual citizens, as well as officials, are liable (whereas only officials were liable before).
3. Penalties for officials are larger.
The above-described changes are a cause for great concern. In practice, anyone can be made liable under this article, even without guilty actions on their part. Moreover, the sanctions are not proportional to the actions. For example, a public bus driver transporting a group of meeting participants, or the owner of a cell phone borrowed by a meeting participant may be subjected to a fine between fifty and a hundred MW.  And unlike with criminal prosecution, the accused here is not entitled to legal defense - for example, law enforcement authorities do not have an obligation to allow them access to a lawyer at the time of arrest. (Note. Police can detain the offender and take him/her to a police station for drafting a report. Administrative detention, search and confiscation of personal belongings and ID are allowed).
4. Tougher liability for non-compliance with the law that regulates procedures for organizing and holding meetings, rallies, street marches and demonstrations (art. 217 of the CC; art. 201 of the AC)
These articles significantly increase (almost twenty-fold in the AC) penalties for non-compliance with the law that regulates procedures for organizing and holding meetings, rallies, street marches and demonstrations, and the rules for conducting religious meetings, marches and other ceremonies of worship.
Unfortunately, at the time of this writing, we do not have available to us the text of the Uzbek legislation that regulates procedures for organizing and holding meetings, rallies, street marches and demonstrations. Thus, we have not been able to review it for consistency with international standards and best practices. (This legislation regulates relations arising from the citizens’ enjoyment of their right to peaceful assembly and association, and may potentially be in violation of the International Covenant on Civil and Political Rights of 19 December 1966, namely article 21 and others). We are prepared to review this legislation upon request. In addition, we lack full information on the application of this article before the sanctions were toughened.  
However, it is obvious that the new amount of the penalty is not proportional to the severity of the offense. A fine between sixty and eighty MW is imposed for non-compliance with the law on assembly, whereas maximum fines under most other articles of the Administrative Code do not exceed 10 MW. It suggests that in Uzbekistan, any non-compliance with the law on assembly is regarded as an exceptionally serious offense.
Given the low income level in Uzbekistan, we can assume that the increased penalties aim at destroying oppositional NGOs and silencing their activists though forced bankruptcy. 

5. Articles in the Administrative Code imposing liability for failure to comply with procedures established for NGO activity 

The Law adds two articles to the AC - an article imposing administrative liability (fines) for non-compliance with procedures established for NGO activity (article 239) and an article which applies specifically to non-governmental foundations - imposing liability should they exceed their administrative spending limits or fail to publish annual reports (article 239 (1)).  

In addition, article 202(1) “Involving others in illegal NGOs” is amended to include all NGOs, rather than non-governmental associations ['public associations'] only, and the fine is increased tenfold. 
We provide a brief review of each new article below. 

Article 202(1) of the AC. Involving others in illegal NGOs
The text of the article reads:
“Involving others in illegal non-governmental, non-profit organizations, movements, sects. Involving others in non-governmental, non-profit organizations, movements, sects, which are illegal in the Republic of Uzbekistan, is punishable by a fine ranging from fifty to one hundred minimum wages or by an administrative arrest of up to fifteen days.” 

There are three main problems with the above article:
1. Sanctions for activity of non-registered NGOs;
2. "Involving others…” is not properly explained;
3. Excessive sanctions.
1. The fact that the term ‘public associations’ is replaced by ‘non-governmental, non-profit organizations’ means that the article now applies to all forms of NGOs, rather than only one particular form - the public association.
It is not clear, however, what is understood by ‘illegal’ NGOs. Does the term include only those NGOs which were forcefully liquidated or suspended by court - or does it include any NGO that is not registered?  In the latter case, the provision is in violation of international standards.  See also our comment to art. 239 of the AC below.
2. Of special concern is the lack of definition of the term “involving others in…” used in the article. In the absence of such definition, anyone holding a poster, for example, in a public place  can be made liable under this provision, because they can be seen as “involving others" in something. Such an application of this article will be in violation of international standards, in particular articles 21 (right to peaceful assembly) and 19 (freedom of expression) of the ICCPR.  
3. The fine for “involving others in illegal NGOs" is increased tenfold, which is excessive, given the low income level in Uzbekistan, and the fact that it exceeds administrative fines imposed under most other articles of the AC. In addition, it is important to note that penalties may be imposed on any individual, and is not limited to officials of ‘illegal’ NGOs.   
Article 239. Non-compliance with procedures established for NGO activity
The text of the article reads:

Activities performed by NGOs (except religious organizations), their representative offices and affiliates without state registration (without being included in the registry) is punishable by a fine ranging from fifty to one hundred minimum wages.

Participation by representative offices and affiliates of international and foreign non-governmental, non-profit organizations and their staff members in political and other activities, which do not correspond to their founding goals and objectives, as well as their financing of actions and events held by political parties and mass movements, initiation and support of establishment of such organizations, is punishable by a fine ranging from fifty to one hundred minimum wages for individual citizens, and from one hundred to one hundred and fifty minimum wages or an administrative arrest of up to fifteen days for officials.

NGOs’ use of symbols, which are not registered in accordance with established procedures, is punishable by a fine ranging between fifty and one hundred minimum wages, to be paid by the officials of the organization. 


Should an NGO, representative office or affiliate conduct an event which has not been agreed with the registering authority, or should it deny a representative of the registering authority access to any of its events, the NGO officials shall be punishable by a fine between one hundred and one hundred fifty minimum wages. 


Failure to report or failure to report in a timely manner or in the required format to the registering authority on the NGO's activity, as well as failure by an NGO to provide information, including documentary proof, on the use of the NGO’s property and funds, is punishable by a fine ranging between fifty and one hundred minimum wages, to be paid by the officials of the organization. 

A review of this article identifies the following key problems:
1. Sanctions against NGOs operating without registration;
2. Prohibition for foreign and international organizations and their staff members to participate in political and other activities, to finance them, and to initiate and support the establishment of political and non-governmental organizations;
3. Excessive sanctions for non-compliance with legislation regulating NGOs.
1. A ban of, and sanctions against NGOs operating without official registration contravene international standards. The Republic of Uzbekistan is party to the 1948 Universal Declaration of Human Rights; it ratified the International Covenant on Civil and Political Rights providing for everyone’s right to freedom of association, so the country must comply with its international obligations. According to article 22 of the ICCPR, “[e]veryone shall have the right to freedom of association with others. . . No restrictions may be placed on the exercise of this right other than those which are prescribed by law and which are necessary in a democratic society in the interests of national security or public safety, public order (ordre public), the protection of public health or morals or the protection of the rights and freedoms of others.”  International standards prescribe that everyone shall be able to exercise their right to freedom of association at their own choice, either by establishing a registered organization (a legal entity) or without doing so. Absence of registration must not be used as a reason to outlaw an organization or association and must not cause administrative or any other liability for persons choosing to exercise their right to associate without establishing a legal entity. 
2. Prohibition for foreign and international organizations and their staff members to participate in political and other activities which are not part of their founding goals and objectives.
This prohibition applies both to the organizations and to their staff members, who may include Uzbek nationals as well as foreigners. Prohibition of “other activities which do not correspond to their founding goals and objectives” is a specific problem caused by a situation where Uzbek registering authorities deny foreign organizations general legal capacity and require a very narrow formulation of their goals and objectives in the charter submitted for official registration.  However, general legal capacity of all economic agents (within the restrictions established in the law), and equal treatment of foreign and domestic organizations are generally accepted international practice. The fact that Uzbek law fails to define ‘political activity’ means that any activity, for example, participation in a press conference to express an opinion on political or social issues may be considered to be political activity.   
Moreover, the fact that the prohibition applies to staff - both domestic and international - is a direct violation of international law and the Constitution of Uzbekistan, because it limits the right of these individuals to freedom of expression (article 19 of the ICCPR), to peaceful assembly (article 21 of the ICCPR) and to association (article 22 of the ICCPR). Article 19 of the ICCPR states that “[e]veryone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print …or through any other media of his choice.” The phrase “regardless of frontiers” confirms that the guarantees shall apply to foreign nationals and organizations.  Provisions of the ICCPR and other international human rights instruments grant equal protection to individuals regardless of nationality.  
3. Excessive sanctions for non-compliance with the law on NGOs.
Penalties for non-compliance with legislation regulating NGOs ranging from fifty to one hundred and fifty MW are excessive and will cause bankruptcy of organizations subjected to such penalties. For example, a fine of one hundred MW and over can be imposed on an NGO for conducting an event without prior agreement of the registering authority. Given that Uzbek law does not define the term ‘event’, any NGO can be subjected to this penalty and subsequently liquidated as bankrupt. A staff meeting to discuss internal issues may well be interpreted as a 'non-sanctioned' event. 
Article 239(1). Exceeding spending limits and failure to publish annual reports by a non-governmental foundation
The text of the article reads:

A non-governmental foundation exceeding the total maximum amount of legally established annual administrative expenses or payments of remuneration and reimbursement of service expenses to members of the supervisory board and the review commission, is punishable by a fine ranging between one hundred and one hundred fifty minimum wages, to be paid by the officials of the organization, and a confiscation of funds in the amount of such excess. 


Failure by a non-governmental foundation to publish annual reports on the use of its property is punishable by a fine ranging between fifty and one hundred minimum wages, to be paid by the officials of the organization.”
Accountability and transparency requirements, including a requirement to publish reports on activities and the use of property, and a requirement for foundations to limit their administrative expenses are common international practice.  However, it is for the first time that we encounter a situation where such requirements are not linked to preferential treatment ("transparency in exchange for benefits” concept), and moreover, leads to sanctions for non-compliance. The new article will discourage NGOs from registering as foundations, because organizations in this institutional form are, in fact, presumed guilty.  

6.  Tougher sanctions for production, possession, and dissemination of materials containing a threat to public safety and public order (art. 244-1 of the CC; art. 184 of the AC)
The law increase by tenfold the administrative fines for production, possession, and dissemination of materials containing a threat to public safety and public order. The corresponding fine imposed under the Criminal Code increases fourfold.
Besides the increased penalty amount, the article remains as it was before. 

While we lack full information on the application of these sanctions in Uzbekistan before the increase of penalties, we can assume that, as with other less developed democracies, this article is used against human rights groups and political opponents.  

The increase in the fine is excessive, given the low income level in Uzbekistan, and enables authorities to force bankruptcy and liquidation of any organization. 
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