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II. PROVISIONS OF THE GENERAL LAWS.

A. Consistency and Clarity of the Laws.
Public benefit organisations are regulated by civil law and tax law. Public benefit organisations may have the association or the foundation form. The association and the foundation are both regulated in book 2 (Legal persons) of the Civil code. They are both established by notarial deed and have then full legal capacity. The informal association or association with limited legal capacity is not established by notarial deed. All mentioned types are legal person. The civil law rules on associations and foundations are easily to understand and rather simple.

Government is not involved. The notary public has brochures with information about the establishment and the requirements regarding the content of the statutes (articles of association). The Netherlands has only one national law-level.

There is not a separate taxcode concerning public benefit organisations. In general they have not to pay company tax, unless they act like a company and compete with commercial entities. In several tax laws like Income tax law, VAT-tax law,  Gift and Succession tax law there are provisions that are favorable for public benefit organisations.  Tax law is as such consistent, but this field of law is always rather complex, because  it is rather detailed.

B. General Constitutional and Legal Framework.

The freedom of association, which is valid for all legal persons, iis laid down in the constitution (art. 8). According to the formulation of the constitution the law regulates and restricts this freedom in the interest of  public order. The Netherlands is also participant in several conventions and treaties. In the European Treaty on Human Rights (art. 11) the freedom of association is recognized and the participating countries are limited in their restricting this freedom. Restrictions are only allowed as far as “they are necessary in a democratic society in the interest of national safety or public safety, public order or the protection of public health, good morals or the protection of rights and freedoms of others.” 

The general legal framework is mentioned in I.A. 

C. Types of Organization.

The legal types for public benefit organisations are the association and the foundation. 

The association has as characteristics: the presence of members, that form a general meeting of members with mandatory rights (f.i. to appoint the members of the management board, to amend the statutes, to dissolve the association) and a management board. The organs have their own sovereignty. The statutes may give the competence to an organ to impose obligations to their members. The association may not do payments from profit to its members or the members of its organs.The foundation has as characteristic that it may not have members –which is interpreted as that it may not have an organ with participants which has more or less the same competences as the general meeting of members of an association- and which may not do payments to the establishers, the members of the management board or of other organs and also not to others unless the payments are of ideal or social character. It must have a management board; the way the board members are appointed and dismissed is not regulated by law, but is free to the statutes.  The statutes may only be amended by an organ of the foundation if this is explicitly allowed in the statutes. In case statutes can reasonably not be followed any more, the district court may amend them. On certain grounds the court may dismiss members of the management board and appoint them. The public prosecutor and interested persons have the right to ask for that.

Being a legal person means for the public benefit organisation that in the area of property, contract and tort it has an equal position as an individual. It can also be sued and sue itself.

Both the association and the foundation may be used for public and mutual benefit purposes. It may be that such an organisation also serves the private interest of a member or affiliated person. That is allowed as long the organisation does not pay profit to these people. In tax law the favorable rules are only applicable to the public benefit organisations. As tax law is rather detailed it is clear from the formulation of the concerned tax rule when an organisation receives a tax facility. Clearly this is not the case for mutual benefit organisations.

There are according to Dutch law no other legal forms available for public benefit organisations than the association and foundation. Because The Netherlands recognizes foreign entities as legal persons when, according to their own law  they are established as legal persons, public benefit organisations of an other foreign type are permitted. As The Netherlands is participant to the Hague Treaty on trusts, trusts can operate there too. 

D. Purposes.

There are no limits to the purposes of the public benefit organisations according to the civil law. The tax facilities are generally given to “churches, religious  and ideological organisations, ‘charitable’, cultural, scientific or (other) institutions with a public benefit purpose.” It is clear that these categories are not clearly distinguished. In fact the only criterion is that the organisation has a public benefit purpose. If this is really the case, will be decided by the court (in the last resort the supreme court) in case of a conflict between the organisation or a donator and the tax authorities.

E. Registration or Incorporation Requirements.

Every individual and legal person, Dutch or foreign, may participate in the establishment of a foundation or association. Foreigners may in principle become members of associations, but it depends of course of the statutes and policy of the individual association if and under what conditions foreigners may become member.

An association may consist of legal persons (foundations or associations or even other legal person-types) as its members. Also a foundation may function as an umbrella organisation.

Different from companies associations and foundation may have legal persons as members of the management board. In practice this is however rather rare. 

An association must be established by at least two persons, of whom at least one becomes member of the association. There is no minimum capital for an association.

A foundation can be established by at least one person. At the establishment there is not the necessity of a certain capital, but the foundation may be dissolved on the ground  that the foundation has not enough property and presumable can not find enough property to realize its purpose.

Apart from the informal association, associations and foundations are established by a notarial deed. So, there is no governmental involvement at the establishment. From that moment on they are legal persons. The informal association is a legal person from the moment that the establishers come together and agree to cooperate according to certain rules for a certain (not for profit) purpose. Foundations and formal associations have to be registered at the regional Chamber of Commerce. The statutes and the names and addresses of the members of the management board have to be registered.  Mostly this is done by the notary public. Before the registration the members of the management board are personally liable for the contracts they conclude for the legal person. Not to register is an economic crime. Also the informal association may register at the Chamber of Commerce. That makes the liability of the management board for the debts of the association secondary in stead of primary.

The registered organisation has to pay the Chamber of commerce annually a fee. This is about € 60. When during/after a year the fee is not paid or the information of the organisation is not made up to date, the Chamber of Commerce may dissolve the organisation.

The Chamber of Commerce has not an active controling task. It is just registering what is offered. As far as I know rejection of the registration does not fit into the task of the Chamber of Commerce. This task is given by the Law to this as such private organisation.

F. Charitable Organization Register.

The tax office in ‘s-Hertogenbosch has a central register of recognized or better: ‘classified’ public benefit organisations. There are certain requirements with respect to governance, f.i. the requirment to have at least three members at the management board of which 2/3 is not family, non paid members of the management board and equal votes for management board members. The organisation has to be established in The Netherlands. Classified organisations have to send their balance sheet annually to this office. When public benefit organisations are classified, they are certain to receive the tax benefits for this type of organisations. As such also not-classified public benefit organisations have the right to receive tax benefits. Their public benefit character may however be doubted which may lead to a conflict between the organisation and the tax authority. The court has to decide in this conflict. Since 2000 (committee Moltmaker) plans are developped to make the definition of public benefit more strict and to make tax facilities for public benefit organisations dependent of registration or certification. Definite proposals are not yet published.

G. General Powers

Public benefit organisations (associations and foundations) enjoy as legal persons the right to act, conclude contracts and to have property in the same way as individuals. The organisation may sue others and may be sued by others. Internally the legal persons are only limited by the purpose as laid down in the statutes, but third parties can not disregard acts which might be outside the purpose of the organisation. That is something that the organisation should do itself.

Informal associations have limited legal capacity which means here that they may not own registered goods (like real estate) and they may not be a heir. These limitations can never be passed. Added to that the members of the management board are personally liable next to the association for the obligations of the associations.

When the board of a public benefit association acts contrary to the purpose, the statutes or interests of the association, the general meeting of members may dismiss the board members. It is also possible for the members to ask the court to annihilate decisions (as long as they are not followed by external actions, because then annihilation has no sense any more). When in a foundation the board acts contrary to the purpose, the statutes or interests of the foundation, the public prosecutor or interested persons may request the district court to dismiss the member(s) of the management board. The category  “interested persons” is not the same as the general public. The interested persons must show they have a direct interest in the foundation, like being a creditor, funder, employee and maybe possible or intended beneficiary, but case-law with beneficiaries is very rare. Interested persons may also ask the court to annihilate decisions of organs of the foundation.

In associations the general assembly of members may dismiss the members of management board on every ground  and on every moment. In foundations may be regulated that an organ (f.i. a supervisory organ) that appoints the members of the management board may dismiss them also when they have no trust in them any more.

H. Membership Organizations.

Membership organisations have the form of an association. This form applies as well to organisations with individuals as members, as to organisations with legal persons as members. In book 2 Civil Code title 2 regulates this type of legal person and has quite extensive rules about admission  to the organisation and  the termination of the membership as well as about the powers of the general meeting of members. A part of these rules is mandatory, a part can be regulated in a deviant way by the statutes.  

To join as a member, the general rule is that one asks to the management board for membership; when the board refuses one may call on the general meeting for a decision. As a general rule, related with the freedom of association, the association is free to refuse people to become a member. Under certain circumstances: when the association has a specific (economic) importance for the concerned person the association may be factually forced  to admit the person on the basis of tort if the association has no legitimate reason for refusal.

On the same basis of the freedom of association, members are free to resign, but the member should take into account a term of notice. This term of notice has to be regulated in the statutes and may not last longer than the end of the next year. The membership can be resigned immediately if it would be unreasonable to demand for continuation of the membership.

The association may a member give notice a) when there are circumstances that are described in the statutes for  termination, b) when the member does not meet the requirements for membership any more and c) when reasonably the association can not be requested to continue the membership. Normally notice is given by the management board. These cases are generally speaking without conflict. In case of conflict the association may deprive someone of his or her membership only in case the member acts against the statutes, regulations or decisions or when he/she harms the association. Mostly this decision is also the power of the management board. The member concerned may appeal from this decision to the general meeting or to a special appeal organ of the association.

III. GOVERNANCE.

A. Structures

The law regulates governance for associations and foundations separately.

Associations have obligatory a management board and a general meeting. The association is free to organize other organs (bodies); the supervisory board is mentioned in the law, as well as meeting of delegates and also branches. 

The general meeting has the mandatory power to appoint and dismiss (more than half of ) the members of the management board, to establish or approve of the annual balance sheet, to amend the statutes, to decide about merger and splitting of the association, to dissolve the association and to decide in cases where the law or statutes have not distributed the power to other organs. The statutes may give the general meeting more powers. 

The management board has the power to manage the association and to represent the association towards third parties. In this they have independent decision power; they have not to follow specific instructions of the general meeting (from this perspective the general meeting has not the supreme power).  Often the statutes give the management board the power to decide about the obligations of the members, but may also distribute this power to the general meeting. 

In general the internal bodies are seen as collectively responsible, but the chairman has the power to declare the result of the vote of a body (as well as the content of an oral proposal). There are no rules about officers, as this does not fit in the Dutch (civil code) system of organisations-legal persons. Directors are employees with a labor contract, being subordinate to the management board. Directors may have more independent power according to the statutes or to the labor contract.

Other specific names –and tasks-  for board members are not a matter of the national law but of the tradition in certain areas and of course of the statutes.

About voting there are only rules for the general meeting of the association. Members (10%) have the right to request for a general meeting and in case the board does not react within 14 days, the members can convoke the meeting themselves. As a general rule there are no quorum and  no qualified majority requirements. The exception is the amendment of the statutes. The convocation rules are here rather strict and the majority has to be two third, unless the statutes regulate this differently. For the decision to convert an association in another type of legal person the majority has to be nine tenth of the cast votes.

The governance of the foundation in the law is rather meagre. Only a management board is required. This board has the power to manage and represent the foundation. It may have the power to dissolve the foundation unless this is regulated in the statutes differently. The power to amend the statutes has an organ only on the basis of an explicit authority given by the statutes. The court has the power to amend the statutes when not changing the statutes would lead to consequences that reasonably can not be wanted by the establishers and either the statutes do not provide the possibility to amend the statutes or the competent organ does not take the initiative to amend. The court deviates as little as possible from the existing statutes. The court may also indicate a new purpose if necessary. This regulation is comparable with the cy-presrule in common lawcountries. The power to make the decision to convert the foundation in another type of legal person is with the management board in a normal majority vote, but for this conversion the management board needs authorization of the district court. In many bigger foundations there is also a supervisory board, but this is not regulated in the law. As the law does not make limitations to the types and amount of internal bodies of a foundation this is not a problem. Only the membership-prohibition –see II.C above- has to be taken into account.

B. Accountability

Regarding the association the management board is responsible to the general meeting of members. The management board has annually to present its report and balance sheet to the general meeting of members who has to approve of the report and balance sheet. When the association has a supervisory board  this board has to control it and sign it. A certified accountant may also be asked to control the balance sheet. In case nor a supervisory board neither a certified accountant controls the financial statements, this control is executed by a committee of at least two members of the association, not being member of the management board, appointed by the general meeting of members.

About self dealing the rule is that in case the association has a conflicting interest with a member of the management board or the supervisory board the general meeting may designate one or two persons to represent the association. Only the association itself can enforce this rule. The statutes may, in case the legal person distributes rights or remits debts to a person in another quality than member or member of a board, deny the voting right regarding that decision to that person or his partner and  his or her relatives in direct line.

The responsibility of the management board of a foundation towards an internal body is not regulated. The statutes may provided for such a body like a supervisory board or a board of interested groups/persons. The law does not provide for a self dealing rule, which is clearly an omission. In many statutes are rules about this. Only the foundation itself  can enforce such a rule. The statutes may, in case the legal person distributes rights or remits debts to a person in another quality than member or member of a board, deny the voting right regarding that decision to that person or his partner and  his or her relatives in direct line.

As in a foundations is not necessarily a supervisory board, power is given to the public prosecutor to ask for information to the foundation in case he has serious doubts if the statutes are met or if the foundation is properly managed. If the foundation does not voluntarily place the documents to the disposal of the public prosecutor, the court may on his request order the foundation to place them to the disposal of the public prosecutor. When a member of the management board acts or omits things against the law or statutes or is guilty of mismanagement –or when he does not react properly to the order to show the books of the foundation, he can be dismissed by the court. The dismissal can be requested for by the public prosecutor or by interested persons. 

To both associations and foundations the rule applies that the management board has to administer its finances and other data in such a way that at all times the rights and duties of the legal person can be known. Added to this the management board is obliged annually, within six months after the financial year finishes, to make financial statements of the legal person and to put that on paper.  

In general the management board of a legal person may delegate signing power to a director (employee), but the management board is responsible to the organisation/legal person for the actions of the director.

Members of the management board have the duty to manage properly. This implies a duty of care and a duty of loyalty. They are liable to the legal person for harm caused by mismanagement. Financial matters are seen as a collective responsibility of the management board for which they are all personally liable in case of a serious fault. For other aspects of management the concerned members of the management board are liable. They are not liable if they can prove that the shortcoming is not their fault and that they have not been negligent in taking measures to avoid the consequences of the shortcoming. A suit against a member of the management board can be brought by a member of the supervisory board –if present- or by other members of the management board, by the succeeding management board or by the trustee in case of bankruptcy, all in the name of the legal person.

Members of the management board are liable to third parties (including members) on the basis of tort. When they act in their quality as member of the management board for the legal person knowing that their act would harm the third party –f.i. because the member of the management board  knows that the legal person is not able to fulfill the duties of the contract he concludes in the name of the legal person- , they can be held liable towards this third party. In that case they can not hide behind the screen of the legal person.

There are cases both of liability of members of the management board towards the legal person (non profit organisation) and of liability towards third parties.

There is no self regulating body for the public benefit organisations in general. However in the different sectors, like social housing, heath organisations, elderly homes, broadcasting etc. there are umbrella organisations who also are directed on improving the accountability of the organisations. In the area of fundraising organisations there is the central office for fundraising (CBF), a private foundation, but partly subsidized by the Ministries of  Housing, Welfare and Sport and of Justice, that has developed a hall mark (certificate) that can be obtained by fulfilling rather strict requirements on governance and accountability.

IV. DISSOLUTION, WINDING UP, AND LIQUIDATION OF ASSETS 

The voluntary liquidation (better dissolution) of a formal or informal association has to be based on a decision of the general meeting of members to dissolve the association.

The voluntary liquidation (dissolution) of a foundation has to be based on the decision of the management board or another internal body mentioned in the statutes.

Normally the decision making procedure in case of dissolution is the same as in case of amendment of statutes. See III.A. The statutes may require specific conditions.

The statutes of an association or foundation may also make the dissolution dependent of certain objective circumstances –not being the decision of an internal organ. 

An association is  dissolved when the association lacks any member.

In both cases just mentioned the management board, an interested person or the public prosecutor may request he court whether and when the legal person is dissolved. 

Also the bankruptcy causes normally the dissolution –and liquidation- of a legal person. 

Associations and foundations can be dissolved by the court in case there are defects in the establishment, when the statutes are against the law, or when the organisation does not meet the legal description of its legal form. In this case interested persons and the public prosecutor may request for the dissolution.

Clearly compulsory dissolutions are those in which the court on request of the public prosecutor declares

 an association or foundation forbidden and dissolved because it acts against the public order. In case only the purpose is against public order, the legal person is given the opportunity to avoid  being declared forbidden and being dissolved by changing within a limited time its purpose into a not forbidden one.

For foundations there are some specific grounds for involuntary dissolution. The court dissolves on request of interested persons or the public prosecutor in case a) the assets of the foundations fall short to realize the purpose of the foundation and the possibility to acquire enough assets in the near future is unlikely, and b) the purpose of the foundation is reached or can not be reached any more and amendment of the purpose deserves no consideration.

Court decisions regarding the dissolution of legal persons are subject to judicial appeal.

Also the Chamber of commerce has the opportunity to dissolve associations and foundations with public benefit, registered with the Chamber, in case there is during a year not registered a member of the management board that can be reached and if the annual registration fee is not paid. Members of the management board –if present- may appeal from the decision to the Trade and industry appeal tribunal.

In case of voluntary dissolution generally the last members of the management board are the liquidators of the dissolved legal person. In cases where the court is involved the court may appoint other liquidators. The liquidators are registered at the Chamber of Commerce and the legal person has to add to its name “in liquidation”. 

The liquidators have to use the assets to pay the creditors. When there are not enough assets the liquidator has to request the court to declare the legal person bankrupt. 

The assets that are left after the payment of the creditors go -in case of an association- to the members, unless this is regulated in the statutes otherwise. In case of public benefit associations mostly the statutes regulate that the liquidation assets go to a comparable association or institution.

In case of a foundation the assets upon liquidation go to the purpose mentioned in the statutes. The statutes may indicate f.i. the management board or some other body to select the purpose. In case no purpose is selected by the statutes or the competent body the assets go the the State, who has to use the assets for a purpose as much as possible comparable to that of the dissolved foundation.

V. REGULATION.

A. Regulatory Authorities.

The national legislator is the regulatory authority for public benefit organisations.

B.  Licensing and Governmental Approvals

Generally the requirements regarding the activities of private public benefit organisations and comparable public institutions are the same. Depending of the sector the requirements are laid down in licensing requirements or in subsidy requirements.

C. Reporting.

In The Netherlands there is no  charitable status for organisations outside the fiscal law-area. See for reporting requirements etc. Under VIII E. At the moment public nonprofit organisations have not to publish their annual balance sheet at the register of the Chamber of Commerce. There is a proposal of a working group of some Ministries in which is proposed to require publication of annual balance sheets of all associations and foundations in the register of the Chamber of Commerce to fight against misuse, f.i. of foundations by terrorists. This register is open to the public.

D. State Enforcement and Sanctions

Foundations and formal associations have to be registered at the Chamber of Commerce and when they are not registered this is an economic crime. As there are no requirements to file reports to the government, there are also no sanctions. Using funds for other purposes than for which they are collected is under certain circumstances a crime. Legal persons, so also public benefit organisations, can be punishable in the same way as individuals. When the legal person is punished, also the members of the management board who were in charge, can be punished. The general rules regarding appeal apply to the court decisions in these matters.

VI.  FOREIGN ORGANIZATIONS.

A. Registration. etc.

There are no special rules for foreign public benefit organisations. The Netherlands adheres the principle of the incorporation of foreign legal persons. See II C. There is no special register for foreign organisations.  Foreign public benefit organisations are ruled by their national law. Of course they have to meet the Dutch rules of public law and tax law, if applicable. 

B. Foreign grants.

****

VII. MISCELLANEOUS.

A. What are the rules for mergers and split‑ups of charitable organizations?

Legal merger and legal split-up are regulated by title 7 of the book 2 (legal persons) of the Dutch civil code. They apply to all legal persons of private law. 

Associations may split into other associations and may merge with other associations according to the general rules of legal merger and legal splitting for legal persons. The general meeting has to decide about it. There has to be a publication of the proposal of the management board(s). The creditors have the right to resist against the merger or a split-up. The merger and the split-up is laid down in a notarial deed. 

The legal effect of the legal merger is that either one of the merging associations continues to exist and the other ones vanish or all vanish and a new association is established. The property of all vanishing associations are transferred by universal title of succession to the receiving association.. The members of the vanishing association(s) become automatically members of the receiving association.

There are two types of legal split-up. Pure splitting and split off. In case of pure splitting the legal person vanishes and his assets and members are connected to other associations. In case of split-off the association continues to exist but a part of his assets are transfered by universal title of succession to one or more other associations, of which at least one confers membership to the members of the original association. The conditions for legal split-up are the same as for legal merger. The legal effects are reverse. In the split-up proposal a description is made of  the distribution of the goods and debts of the splitting association to the associations to which the association is split-up. The receiving associations obtain the assets by universal title of succession. The members become automatically members of all associations to which the original association is split up.

The legal merger and legal splitting of foundations is regarding the formalities and the legal effect regarding the assets regulated in the same way as for associations. The decision to merge or split-up has to be made by the internal body that is according to the statutes competent to amend the statutes, or otherwise the management board. The merger or split-up has to receive the approval of the district court in case not all articles of the statutes can be amended by an internal organ. The court refuses the approval in case it has good reasons to judge the merger or split-up contrary to the interest of the foundation.

B. Are there special rules for investing the property or endowment (patrimony) of a charitable organization (for example, may charitable organizations invest in any legal investment or is there list of permitted investments)?

There are no rules regarding permitted or not permitted investments for public benefit organizations. There are also no rules about an endowment, which could be possible for foundations. When the management board acts in an improper way with the assets, this can be the reason for liability towards the organization or to third parties or eventually for criminal sanctions.

C. May charitable organizations invest abroad?

I have not heard of any limitation to investments abroad, by charitable organizations especially. I have no specific knowledge on the Dutch rules on the transfer of money.

D. May charitable organizations engage in political or legislative activities (for example, endorsing candidates for public office, helping to draft laws, or urging the government to adopt certain policies)?

The engagement of public benefit organizations in political activities is not known in The Netherlands because of our different voting system. However many public benefit organizations are busy in suggesting new law proposals through members of the parliament or through legislative advisory committees in which they participate. This is seen as an important contribution of the public benefit organisations to society.

VIII. TAX  LAWS 

A. Are charitable organizations granted tax‑exempt status or does the law exempt certain kinds of income, such as contributions, from income tax? lf so:

1. What are the requirements for exemption from national income/profits taxes and which governmental body makes this decision?

a) the legal form of an association or a foundation;

b)having activities in the field of: religion, charity, culture, science, or of general interest;

c)not having a business.

The decision is made by tax department ‘s-Hertogenbosch; in the end by the tax-court

2. What are the requirements for exemption from state and local income/profits taxes and which governmental body makes this decision?

. The Netherlands has only national income tax.

3. What are the requirements for exemption from or zero rating for VAT and which governmental body makes this decision?

See at 1

4. May charitable organizations import products free of duties, customs excises, and the like, and, if so, under what circumstances?

No 

B. Are donors entitled to deductions, credits, or rebates for contributions to qualified charitable organizations? lf so:

1. What are the limits on contributions by businesses?

There are no limitations in deduction of donations in the form of business expenses when they are related to the activities of the company

Gifts (not related tot the business activities of the company) are only deductible if they exceed the amount of  € 227. And the deduction has a maximum of 6% of the taxable pro​fit of the year.

2. What are the limits on contributions by individuals?

Only the excess of 1 % of the income is deductible with a maximum of 10% of the income.

3. Are contributions by estates or under a last will and testament deductible or creditable?

Yes; these contributions are deductible from base taxable for inheritance tax 

4. Are there special state or local tax laws?

No 

C. Endowment issues.

1. Are earnings on endowments (e.g., interest and dividends) taxable?

No, unless related to business activities 

2. May endowments be invested in majority ownership of businesses? Are dividends or other payments to a charitable organization from such subsidiaries free of income tax?

Yes; income is free, unless related to business activities

D. Commercial/Business/Economic Activities.

1. To what extent are charitable organizations permitted to engage in commercial/ business/economic activities?

Public benefit organisations are permitted to engage in commercial activities, but the commercial etc. activities are taxable

2. May business activities be conducted directly by the charitable organization or must they be conducted through for‑profit subsidiaries?

Yes public benefit organisations may conduct the business activities themselves or may do it through a for profit subsidiary, but these activities are  taxable in any case.

3. To what extent are commercial/business/economic activities subject to tax?

Commercial etc. activities are always subject to tax. 

4. Do the tax rules distinguish between “related" and "unrelated" commercial/business/economic activities? lf so, how are these terms defined?

In our tax system this does not fit.

E. Reporting.

1. What type of tax reporting is required?

When the public benefit organisation is not subject to tax law:, it has to send annually  information and financial statements to the tax department.

When the organisation is subject to tax law, the normal tax file has to used. 

2. Are there substantiation rules for contributions (e.g., all donations larger than a certain amount must be supported by a receipt issued by the charitable organization)?

No; the tax authorities may ask for documents in case the contributor wants to deduct his gift for income tax. 

3. Are foundations subject to separate rules because of their endowments?

There exist no such special rules.

F. Miscellaneous.

1. Are there limits on administrative expenses or salaries (e.g., administrative expenses cannot exceed X% of income, and no salaries higher than $Y may be paid.)

No

2. Are there special accounting rules for charitable organizations (e.g., charitable organizations report on the basis of fund accounting and receipts and expenditures rather than a balance sheet and statement of profit and loss)?

Yes, for larger organization there are special rules.

IX. COMPLIANCE.

A. General.

The law on associations and foundations, as well as the tax law are as such well understood. It is not easy to see if the rules are complied with as there is only notarial surveillance at the establishment and in case of amendment of statutes.  The supervision by the tax authority is only partly. The compliance with the laws  has to be enforced by the members of the association and by the co-members of the management board or by the supervisory board of the foundation. The public prosecutor has the legal power/duty to watch the compliance with the law by foundations, but in general this is not his focus.

B. Specific.

1. Is there a perception that charitable organizations have been used to avoid taxes that ought to be paid on business or commercial profits?

There is the perception that there are foundations, but also associations that have not paid taxes in relation to their business that they should have paid.

2. Is there a perception that charitable organizations have been used by politicians or government officials to benefit themselves politically or financially?  

It has been reported that there have been foundations established by government officials working in the same field of their governmental agency, that have received contracts from the government. This conflict of interest was kept silent. They had therefore (financial) benefit from this.

B. Sanctions
When public benefit organisations would have committed crimes and made money with that, this could be a reason to freeze their bank accounts. The police may realize this under the supervision of the court. In  cases of violation of the law by public benefit organisations, the sanctions may be dismissing the members of the management board and replacing them or forbidding the activities of the organisation. These sanctions are not self-executing. The court has to decide about it on request of the public prosecutor and –not in all cases- of interested persons.

X. GOVERNMENT FUNDING.

When the government has funding, public benefit organisations may apply for funding (subsidy) according to the specific rules of the area for which the specific funding is meant. The subsidy rules are usually directed to free and open competition by the organisations. When there are no funds made available, public benefit organisations have no access to funds through unsolicited proposals for grants and contracts.

 There is as such no obstacle for the government to transfer assets for privatization  to a public benefit organisations, but the government will certainly make its conditions for this. Government sees clearly the need for continuation for funding of privatized services, but the policy of one government can be different from the next one. In this way the continuity of government funding is not sure. How the funding and assets are distributed  by the government among the public benefit organisations (more , less or not controlled by government) is a matter of policy of the government. Proportionality is as far as I know not a criterion.

XI. PRIVATIZATION.

There have been privatizations of governmental charitable activities, like in youth help and of a museum, but in many areas there are since long private public benefit organisations. There have not been created special legal forms or procedures. As legal form the foundation and not the association is used. The foundation can be applied to many types of organisations and activities. For the privatization of specific governmental services there have to be made the necessary governmental decisions. 

XII. CONCLUSIONS.

The most important legal issues on public benefit organisations are 

1) to amend the law on the requirements regarding the annual balance sheet and report and its publication for associations and foundation;

2) to give the public prosecutor more powers regarding foundations.

3) to create a serious registration of public benefit organisations at the tax-authorities;
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