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Civil Society in Africa
POLITICS, POWER, AND ACCOUNTABILITY:
ADDRESSING THE ELEPHANT IN THE ROOM
IN THE QUEST FOR CIVIL SOCIETY ORGANIZATIONS’
RIGHT TO FREEDOM OF ASSOCIATION

DR. MARIA NASSALI

1. Introduction

The right to freedom of association is increasingly being illuminated in the international
human rights arena, as demonstrated by the adoption of the Human Rights Defenders Declaration
by the General Assembly in 1998 and the establishment of the mandate of Special Rapporteur on
the same issue in 2010.* Simultaneously, there is an alarming global trend of clamping down on
independent civil society spaces under the guise of combating terrorism, defending government’s
sovereigznty, and safeguarding the public from bad governance of civil society organizations
(CSOs).

In the East African region, since September 11, 2001, there is an apprehension that CSOs
can facilitate terrorism. Further, following the Arab and North Africa springs of 2012, East
African governments have become intolerant to social protests.® Government perceives CSOs as
partners, appendages of government, foreign stooges, economic saboteurs, inciters of violence,
or watchdogs, depending on the nature of their activities. Ugandan President Yoweri Museveni
has publicly castigated CSOs with alternative views as “internal saboteurs and acting on behalf
of foreign interests.”* Given that participation in associational life promotes political
consciousness and encourages more involvement in politics, through voting, campaigning, and
willingness to stand for elective office, it is one of the most restricted rights because it threatens
those in power.> As articulated by the former Chief Justice of Australia, Justice Gleeson, because
government claim to represent the will of the people, it does not like to be checked and balanced
which it deems as a threat or challenge to its power.°
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This article argues that in a democratic society, the state and a vibrant civil society are
“two sides of the same coin and are complementary in improving society.”’ Civil society and the
state are interdependent, with states expected to provide the legal and regulatory framework for
civil society to independently function in order to play an oversight role over government’s
accountability to its citizens.®

The article begins with the conceptual framework for the right to freedom of association
in part 2. In part 3 it examines the legal and regulatory framework in Uganda to assess whether it
supports the rights to freedom of association of CSOs. It proceeds with an analysis of the root
cause of tension between CSOs and government as the struggle of power, resources, and
influence in part 4. In part 5 it reccommends the strengthening of CSOs’ political consciousness.
Part 6 concludes.

2. The Conceptual Framework

Civil society has a right to autonomous existence as guaranteed under international
human rights and the Uganda Constitution.® This article is premised on the intersection of human
rights and democracy discourses as mutually reinforcing, because democracy cannot exist
without full respect for human rights. Conceptualized as a normative principle to constrain the
abuse of power, human rights form the cornerstone of democratic governance in order to expand
space for strengthening the rights and obligations of the citizens to participate in decisions that
affect their lives and to hold the leadership accountable. The formation of associations provides
an important beginning to organize and advocate for rights as well as engage governments in
pursuit of common interests.”® In fact, only organized people can effectively struggle against
oppression and repression by governments.**

The article applies the three concepts of civil society identified by Edwards: civil society
as associational life, as good society and public sphere, and as mutually reinforcing.'? The first
and dominant view of civil society is that of voluntary associations or organizations situated
between the family and the state, which, though autonomous from the state, interact with it to
advance their interests.™® The second school of thought conceptualizes civil society as “good
society”: a desirable social order in which all institutions operate in ways that nurture positive
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social norms, such as tolerance, nondiscrimination, nonviolence, trust, cooperation, and rights.**
In its social role, civil society is seen as the reservoir of social capital and positive social norms
that foster community-building, bonds of trust, cooperation, and reciprocity, and enriches the
human condition.*® The third school of thought perceives civil society as part of the public
sphere: an arena for argument and deliberation as well as for associational and institutional
collaboration.'® The public sphere is an arena where societal differences, social problems, public
policy, government action, and cultural and common identities are debated and developed. In this
political role, civil society serves as a crucial counterweight to state and corporate power and as
an essential pillar in promoting good governance.'’ Civil society also provides channels through
which people can have their voices heard in government decision-making and sharpens skills for
political leadership.™® Thus, civil society has influenced, altered, and shaped the political
discourse and the human rights terrain. Ostensibly, an integrated approach of the concept of civil
society is useful in attacking all forms of inequities and promoting democratic spaces.™

The expectation that civil society serves as a countervailing force against government’s
abuse of power is a source of disharmony in the state-CSO relationship. The Oxford Dictionary
defines power as the authority to do something, influence people or events, and strength.
According to Lips, power is not a commodity but a process underpinning human relationships.?
Power is related to human rights, such that whenever human rights violations occur, negative
power relations are often prevalent. While activism is about challenging existing power
structures and imbalances, unfortunately within the human rights corpus, power is largely
ignored* or treated as negative or corrupting. Inadvertently, the ambivalence about overtly
challenging the abuse of power is constraining CSOs’ capacity to collectively challenge
government’s intrusion into their independent organizing.

Building on this conceptual framework, the next section asks whether or not government
should interfere in the internal functioning of CSOs by regulating their internal governance.

3. The Legal Framework for the Operations of CSOs

In Uganda, the Constitution provides for freedom of association?” and the right to freely
participate in peaceful activities and to influence the policies of government through civic
action.” Further, the National Objectives and Directive Principles of State Policy provide for the
autonomy of civic organizations and their participation in public affairs,®* and commit the state
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to respect the independence of institutions and NGOs working on protecting and promoting
human rights.®

Before 1989, CSOs registered either as Companies limited by guarantee under the
Companies Act or as Trusts under the Trustees Incorporation Act.?® Today, a majority of
organizations are registered under the NGO Act. The NGO Act acknowledges the right of any
organization to choose alternative registration and stresses that the Act only applies to NGOs
registered under it.”” However, given that organizations registered under the Companies Act or
the Trustees Act are not subjected to the same stringent regulations as those under the NGO Act,
this section focuses on the NGO Act to highlight the assault to freedom of association.

The first NGO law was enacted in 1989 to provide for the registration of NGOs and
establish the NGO Board. The NGO law was amended in 2006 to strengthen government’s
monitoring role.?® The 2006 law introduced some progressive provisions. The amendment
incorporated gender representation by providing that a third of the NGO Board must be
women.*® An NGO automatically acquires legal personality on registration instead of having to
undergo double registration under the Companies Act, as was originally the case.* Lastly, it
exempts Community Based Organizations (CBOs) from registering with the NGO Board and
insteadggrovides for registration with the District authorities, which takes the service closer to the
people.

On the negative side, the law expands the function of the Board beyond registration to
include the monitoring of NGOs.*® Further, it retains provisions from the 1989 law, such as the
representation of security organs on the NGO Board; the criminalization of non-registration*;
and the discretionary powers of the NGO Board to revoke a license in the public interest.®
Although the law purports to include NGOs on the National NGO Board, there is no guarantee
that the three public representatives will be NGO representatives,* because they are nominated
by the government. Worse still, the law introduces a permit,®” whose duration and conditions are
to be prescribed by the Minister,®® making the existence of NGOs precarious.
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The 2009 NGO Registration Regulations made the registration process more
cumbersome. In addition to the constitution as a common registration requirement, a prospective
NGO is supposed to specify the geographical area, field of operation, organizational structure,
work plan, and a one-year budget, and provide written recommendations from the two sureties,
two sub-county chiefs or Resident District Commissioners (RDCs).* While originally the
government had proposed to have the NGO permit annually renewable, the NGO Regulations
maintained the original position of having the permit renewable initially for twelve months and
subsequently for thirty-six months and thereafter sixty months.*® Further, the regulations retain
the provision that recognizes that an NGO can engage in gainful activities for the economic
interest of the organization.** An NGO is supposed to give a seven days’ notice to the Local
Council and Resident District Commissioner before contacting the local communities.*?

The NGO Policy of 2010 was enacted after the Act, yet it is policy that guides the legal
framework. Nonetheless, it has some positive attributes. Its vision of a “vibrant and accountable
NGO sector enabling citizens’ advancement and self-transformation™? is human-rights oriented.
It commits government to respecting the autonomy of NGOs and is guided by the principles of
respect for human rights, freedom of association, voluntarism, diversity, NGO autonomy, self-
governance, self-regulation, dignity, mutual respect, trust, gender equity, and equality.** It
clarifies that the District leadership does not have power to deregister an NGO but rather should
refer the case to the NGO Board.* Adversely, the NGO Policy narrowly defines NGOs by
placing emphasis on augmenting government’s work,*® with NGOs deemed as appendages of
government. Further, it creates an NGO monitoring infrastructure at the District and Sub-County
levels and subjects the self-regulation mechanism to the approval of the Board. The local
governments are mandated to coordinate, monitor, and supervise the activities of NGOs,*’ which
exposes NGOs to government arbitrariness. Furthermore, it does not provide for tax incentives to
stimulate the development of local philanthropy.

Besides the specific NGO law, other laws and policies curtail the right to freedom of
association. In 2007, the Ministry of Internal Affairs enacted the Police Declaration of Gazetted
Areas Instrument, which among others compels 25 or more people to assemble in only
specifically gazetted areas and to secure a permit for holding an assembly, demonstration, or
procession, from the Inspector General of Police (IGP).*

Further, the Public Order and Management Act of 2013 purports to bestow the same
powers on the IGP which powers were challenged in the Constitutional Court in Muwanga
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Kivumbi.*® Specifically, the police have powers to regulate the conduct of the public meetings in
accordance with the law.>® Moreover, a public meeting is broadly defined as any “gathering,
assembly, procession or demonstration in a public space or premises held for purposes of
discussing, acting upon, petitioning or expressing views on a matter of public interest.”>* The
organizers are required to provide notice of between three and fifteen days to the Police,
outlining the consent of the owner of the venue, the site of the meeting, the estimated number of
persons expected; further, the meeting must be held between 7 a.m. and 7 p.m.? If the organizers
fail to comply with the notice requirement or if they hold the meeting at different time, date, or
route than is specified in the notice,*® they are criminally liable for the offense of disobedience to
statutory duty.>*

The government is also relying on criminal law to frustrate the use of civil disobedience
as an accountability mechanism, through such laws as unlawful society, where three or more
people associate for purposes of subverting of government, committing or inciting violence, or
interfering with the administration of law;>> unlawful assembly, where three or more people
assemble to cause fear or breach of peace;*® and inciting violence.>

Progressively, to mitigate the erosion of the rights to freedom of expression and
association, in 2011 the UHRC issued guidelines on public demonstrations,®® underlining the
Police’s duty to intervene only in cases of criminal behavior, breach of peace, anticipated
imminent violent situations, or sight of dangerous weapons; to make arrests only where deemed
appropriate; to disperse demonstrations in an orderly manner; and at all times to guarantee free
and unrestricted media coverage.®® The organizers are required to give written notification to the
police, designate an officer to coordinate the activity, not violate the rights of others, and not
disrupt the right of passage.®

As observed by the National Development Plan, the current law constrains productive
engagement between NGOs and the government.®* Thus the flourishing of NGOs in Uganda has
not been due to a favorable legal environment. As propounded by Fisher, NGOs flourish when
demand for services is not met, irrespective of whether the government is democratic or not,
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particularly in light of government incapacity to enforce repressive registration.®® Luckily, the
NGO Board hardly has the capacity to enforce the law.

To mitigate the negative repercussions of the law, the NGO Forum and DENIVA have
worked with the National NGO Board to develop the NGO regulations and Policy as well as
strengthen the capacity of the NGO Board to understand its roles and responsibilities.®®

Having analyzed the law and highlighted the fact that it is aimed at controlling CSOs, the
following discussion analyzes the underlying reasons for controlling CSOs’ spaces.

4. The Struggle for Power, Resources, and Influence

Any or%anization or actor with influence and power must be subjected to pressure for
accountability.”* The increasing power and influence of CSOs has triggered public scrutiny of
their own accountability for organizational resources. Unfortunately at the time of drafting the
NGO Act in 2006, there was ambivalence about growing public cynicism over the CSO sector,
particularly in the aftermath of the misappropriation of Global Alliance for VVaccine and
Immunisation (GAVI) Fund, where Government NGOs (GONGOs) tainted the image of the
sector. During the advocacy call-in radio programs organized by the sector, most callers attacked
CSOs as thieves and commended government for streamlining the sector.

The scramble for scarce resources is a source of tension between CSOs and government.
For example, the fact that in 2009 NGOs spent about US $200 million, which is comparable to
the World Bank Poverty Support Credit (PRSP) budget, has ignited antagonism.®® Consequently,
the Ministry of Finance Survey on the NGOs’ revenue®® recommended coordinating donor aid
flows by the Ministry of Finance; monitoring by the Local Governments; revoking an NGO’s
license for failure to disclose the financial information; and making the registration and renewal
of the NGO license stricter.®’

Worse still, the suspension of direct budgetary support to government for 2013, while
maintaining support to projects, agencies, and civil society,® has aggravated state-civil society
relations.®® For example, the President during the Oil Bill debate questioned how ACODE could
expend more Parliamentary allowances than government could provide and instructed the IGG to
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investigate the asset base of NGO officials.”® Moreover, the government’s accusation that NGOs
are promoting foreign interests is absurd given that both government and NGOs receive
resources from the same donors.

Consequently, the future of independent organizations lies not only with government
respect of rights, but also with civil society’s coherence in defending its rights.”* In strengthening
CSOs’ voice, it is imperative that they strengthen their internal governance through self-
regulation. However, while the NGO Forum and DENIVA have introduced the Quality
Assurance Management (QUAM) as a peer-review mechanism to enhance good governance, it is
voluntary and casually enforced. Consequently, on failure to self-regulate, the CSO sector is
prone to being besieged by government with the legitimate excuse that it is filling the void
created by the inability of the sector to self-regulate.

NGO operations are shaped and regulated within the frameworks that are determined by
the state’s political interests.’? Currently, the National Development Plan (NDP) predominantly
perceives CSOs as “appendages of government whose programmes and financing should be
integrated in the government plans.”"® Yet, successful partnership should be premised on the
independence and autonomy of the parties. Thus the desire to align CSOs’ work with
government’s priorities contradicts the very essence of advocacy work because it is the
controversy which warrants alternative voices.

Given the vulnerability of CSOs when power fights back, there is preference for non-
confrontational and non-contentious strategies that keep organizations apolitical, such as
engaging issues that the state does not contest. This explains the weak coherent voice in
constructively engaging government to safeguard their autonomy. In spite of the major coalitions
such as the Human Rights Network (HURINET), Uganda Women’s Network (UWONET), and
NGO Forum and Development Network of Indigenous Associations (DENIVA) advocating
against the 2006 law, only eight organizations™ petitioned the President not to sign it.
Expectedly, the President did not acknowledge the petition but instead summoned the NGOs
working in Northern Uganda to his private home in Rwakitura, and warned against meddling in
the internal security and political affairs.”> By comparison, to underscore the importance of a
collective voice, the charismatic churches through the National Fellowship of Born Again
Pentecostal Churches (NFBAPC) held high-powered meetings with government and attended in
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Nyang’oro eds. 2006b) at 117.
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large numbers of over a hundred.”® Consequently, faith-based organizations were excluded from
the ambit of the NGO Policy except those engaged in NGO-type activities.’’

Women’s organizations are most notorious for implementing the NRM agenda without
challenging the regime. At the 50th Anniversary dinner hosted by the Uganda Women’s Network
(UWONET) and the Uganda Women’s Parliamentary Association (UWOPA), the President
paternalistically cited the Biblical fourth commandment of “honor and obey your parents,”
equating the NRM under his leadership to the parent of the women’s movement.’®

A comparative study of Ghana, Uganda, and South Africa established that close
proximity to government can facilitate access to opportunities and information while
simultaneously compromising a CSO’s independent influence on legal and policy frameworks in
situations of competing interests.”® For example, the fact that the Ministry of Defense®® presented
the same NGO Amendment Bill of 2001 and 2004 in 2006 created the illusion of a long
participatory process. However, the Act was passed in 2006, in less than three hours and without
the NGOs’ knowledge.®" Likewise, during the Petroleum Exploration and Development Bill of
2012 (Qil Bill) debates, two Coalitions, Oil Watch Coalition and the Civil Society Budget
Advocacy Groups worked with Parliamentarians to contest the Minister’s unilateral powers to
negotiate, grant, and revoke licenses, but it was passed on account of the NRM’s numerical
strength. % Similarly, while the collaboration between UWOPA and the women’s movement
resulted in the enactment of the Domestic Violence Act, the Anti-Female Cutting Act, and the
Anti-Human Trafficking Act, the Marriage and Divorce Bill was withdrawn on the initiation of
the NRM itself.

It is noteworthy that the NDP acknowledges that its relationship with CSOs is
characterized by mutual suspicion and hostility.®* CSOs perceived to be acting against
government agendas or seeking accountability of government are stigmatized as partisan. This
situation is exacerbated by the President’s dominance of all aspects of government, policy, and
political appointments, as well as ability to dictate the Parliamentarians’ resolutions.
Inadvertently, there is shrinking space for critical alternative organizing, owing to public political
apathy and self-censorship of CSOs’ watchdog role. For example, the Walk to Work (W2W)2*
against the high cost of living and the Black Monday campaigns against corruption have been
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Dec. 2012, at 6; Sheila Naturinda, Government Insists on Oil Law Powers, DAILY MONITOR, 7 Dec. 2012, at 1.

8 GOU, THE NATIONAL DEVELOPMENT PLAN 28 (2010).

# This was a protest against the high cost of living spearheaded by the For God and My Country pressure
group led by the opposition.
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criminalized as inciting violence. In 2013, when a military man was appointed to head the
Ministry of Internal Affairs, his inaugural address to Parliament unsurprisingly listed among his
top priorities “restraining NGOs from engaginEg in activities different from what they registered
for and enforcing stricter media regulations.” Such obsessive surveillance is likely to stifle the
CSO’s watchdog role.

Threats of deregistration have been targeted at NGOs that engage in issues considered
political or contrary to the government’s positions. In 2011, a Uganda Land Alliance publication,
Impact of Land-Grabbing on Food Security and Wellbeing, was perceived to be defaming the
President and inciting economic sabotage.®® In 2012, the Ministry of Ethics threatened to
deregister NGOs contesting the Anti-homosexuality Bill.®” Similarly, some District leaderships
have misinterpreted their monitoring role of CSOs to include powers to shut down organizations
in cases of disagreement, particularly those accused of interfering in local politics and criticizing
government.®® For their advocacy on the Oil Bill, ACODE, NAPE, and African Institute for
Energy Governance were castigated as political, subversive, or engaged in economic sabotage.

A few NGOs have served as a “critical allies” of the state, capable of holding government
accountable to its human rights obligations. The Black Monday Campaign stands out as an overt,
well-organized campaign involving major Coalitions and Networks, NGO Forum, DENIVA,
HURINET, and UWONET to challenge government over its political impunity for corruption. In
the wake of the Office of the Prime Minister (OPM) scandal where over USD 160 million was
stolen, 11 November 2011 was declared Black Monday with the closure of the NGO offices and
wearing of black. However, although the Black Monday campaign was held within the law, and
the Inspector General of Police, the Minister of Internal Affairs, and the President were duly
notified, the police blocked the organizers from accessing the premises. The Police believe that
the duty to “prevent and detect crime™®® entitles them to disperse gatherings suspected of
disrupting law and order,” particularly those seen as antithetical to government. Moreover,
Black Monday activists continue to be apprehended by Police and their materials confiscated,
though without any charges filed against them.®*

In sum, CSOs have not consistently and effectively held government accountable to its
human rights obligations, but rather work mainly as its pliant servant in an apolitical manner.
Conceptualizing governance as a social contract warrants more dynamism of CSO political
consciousness, which is the subject of the next section.
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o. Strengthening CSO’s Political Consciousness

In order for CSOs to effectively engage the state, they must appreciate that human rights
struggles are political struggles. The linkages between civil and political society are “natural,
useful and should be encouraged,” without necessarily being partisan.*” Yet while it is important
that CSOs are not partisan, they need not be ideologically neutral. Promoting human rights entails
addressing the power relations in the political and social struggle for societal transformation.*?
The UDHR acknowledgment that “it is essential, if man is not to be compelled to have recourse,
as a last resort, to rebellion against tyranny and oppression, that human rights should be protected
by the rule of law,” makes human rights integral to the political realm.** Because democracy
means a government of the people, by the people, and for the people, democracy is about people,
and it is only good governance that can deliver development.®

This article argues that any successful struggle for social justice is first and foremost a
political struggle “to redefine the subjects and their entitlements.”*® Even human rights
education is political education because it enables citizens to participate from an informed point
of view.”” Boulie argues that being apolitical is a facade: *

As educationists, CSOs provide training ground for democratic citizenship;
develop political skills and new leaders; stimulate political participation and
educate the broader citizenry on a wide range of public interest issues. As
watch dogs, they act as a check on the State’s inclination towards centralising
power and evading civic accountability. As service deliverers, they supplement
government programmes by providing goods and services directly to the
people who need them. Often, overlooked are their political role-
supplementing political parties as varied and flexible mechanisms through
which citizens define and articulate a broad range of interests and exert their
demands on government.

CSOs deepen democracy through such actions as championing the cause of the
marginalized, operating as interest groups, influencing policies, educating and mobilizing
citizens to hold power accountable, and contributing to political and human rights consciousness.
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Yet human rights organizations claim to be neutral and nonpolitical in order to appease donors
and governments.”

Evidently, the line drawn between political and nonpolitical is just a nuance, for
obviously the struggle for political participation must be fought in the political arena.’® Politics
means who gets what, when, and how, or the distribution of power in terms of resources and
influence for the common good.*®* In effect, being apolitical amounts to being political in the
face of rampant corruption, violations of rights, and exclusion of the majority of the populace
from decision-making. Inadvertently, by accepting the myth of being nonpolitical or apolitical,
CSOs side with the status quo. However, in Uganda, an honest discussion that interrogates
CSOs’ stand in negotiating the political discourse is yet to evolve.!%

6. Conclusion

The UDHR underlines the idea that respect of human rights counters rebellion'® by
reassuring the public that government will ensure the enjoyment of rights, be a neutral arbiter in
disputes, and serve as a mechanism to access public resources. Government is expected to
provide the legal and regulatory framework for civil society to accomplish its watchdog role. In
reality, government is paternalistic in engaging CSOs. Consequently, the law is geared more
towards controlling CSO actions to restrain them from participating in politics than towards
facilitating CSOs’ democratic organizing and independent space. Government is antagonistic
towards CSOs’ oversight role, particularly in contested strategies and priorities. Further, the
competition over donor resources has conflicted the government and CSOs’ relationship, with
the President publicly accusing CSOs of being economic saboteurs and foreign pawns.

Cognizant that human rights and struggle are two sides of the same coin, because human
rights is not a favor but an entitlement that must be claimed even when the law denies those
rights,*%* it is incumbent on CSOs to organize and struggle for their rights to freedom of
association. The right to participate in the governance of one’s country is not reserved for
politicians but it is a right equally applicable to all citizens.®® The right to freedom of association
is the inherent cornerstone of all African social relationships, with each person having a right and
duty to contribute, argue, disagree, and agree for their mutual benefit. CSOs do not render the
state irrelevant, but complement government by expanding pluralism and diversity of opinions
and holding it accountable to its human rights obligations. Hence, the need for CSOs’ collective
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voice and identity coupled with the imperative to self-regulate in order to circumvent
government’s undue interference in the internal functions of CSOs.

The work of civil society is essentially political, albeit not necessarily partisan, because
social justice entails challenging the status quo of unequal power relations. CSOs strengthen
political pluralism, enhance citizens’ political consciousness for informed engagement, and serve
as watchdogs of government. Being apolitical is complicit in fostering inequity and abuse of
power. It is incumbent on CSOs to ensure that they act coherently in order to protect their
autonomy and legitimacy so that they can advance a human rights culture. Conversely, CSOs are
vulnerable to being dominated as mere inputs into the government’s agenda.



